INTHE GRENFELL TOWER INQUIRY

I'HASE 2 MODULE 2

WRITTEN OPENING STATEMENT ON BEIIALF OF
THE BRITISH BOARD OF AGREMENT

Introduction

1. Atthe outset, the British Board of Agrément ("BBA") expresses its deepest sympathy
to the bereaved, victims and survivors of the Grentell Tower fire. 'The BBA is
committed to helping to improve construction safety to prevent such a tragedy from

occurring in the tfuture.

2. Phase 2 of the Inquiry looks to the factors which may have led to the tragedy on 14
June 2017, with the aim ol enabling recommendations 10 be made to ensure that this

disastrous event never happens again.

3. Module 2 of Phase 2 [ocuses on the lesting, cerlilication, product markeling, and
promotion of the insulation and cladding products used. The BBA has become a core

participant [or the purpose ol this Module and Module 6.

4. 'The BBA has cooperated with the Metropolitan Police investigation, the Independent
Review ol Building Regulations and Fire Salely led by Dame Judith Hackilt, and
with this Inquiry. The BBA has disclosed a number of documents and provided
scveral witness statements to this end. It has been, and continucs to be, ready to

provide what assistance it can.

5. This Opening Stalement sets oul Lo place the role of the BBA in conlexl, in respect
of the construction industry more generally, and then in respect of the building
malerials used in the relurbishment ol Grenlell Tower. It will then go on to highlight

the proposals that the BBA has made in respect of the issues that have been identified.
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About the British Board of Agrément

Background

6. 'The *Agrément Board® was cstablished by the Government in 1966 following
building failures attributed to the inappropriate use of construction materials. The
purpose of this organisation was to provide an independent. authoritative source of
data on the perlormance ol such products and their suilability [or use in clearly

defined applications.

7. The BBA now operales as a sell-[unding non-prolit distributing company limited by
guarantee with no formal government association. The Agrément Board became the
BBA in 1982, coinciding with its change of lepal status. It iz one of a number of

certification companies in the UK.

8. The purpose of the BBA is to provide reassurance to manufacturers, users, specifiers,
insurers and regulators of construction products and systems. This 18 carried out
through the assessment and certilication of products and systems [or the conslruction

industry against relevant national requirements.'

9. The BBA issues Cerlilicales in respect ol building materials.? These Certilicales state
the BBA’s opinion as to a product’s compliance or contribution to compliance with
the particular Building Regulations noted in the Certilicale. Fire salely is only one

part of the contents of a Certificate.

10. Towards the [ronl ol each Certificate is an accountl ol the applicable Building
Regulations that have been considered in the assessment. In England and Wales, the
Building Regulations arc themsclves supported by Approved Documents. These
documents provided guidance on measures which, if taken, will allow a construction
to satisfy the relevant regulatory requirements, although there are other possible

means ol salis[ving the Regulations.

! See the Memaorandum and Articles of Association of the BBA, at paragraph 3 (Exthibit JA32)
2 These are somelimes elerred 1o as BRBA ar Agrément Certificates. The BRA also issues Cerlificates in Tespeet
of bullding systems.
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11. A Certificate does define the generic situations where a product can be used. but this
cannot extend to individual applications. Instcad, the designer of a structure must
make an mformed decision based on the performance of that product. A BBA
Certificate provides a summary of the information necessary to make that decision.
Based on that, it is for the designer to ensure that the Certificate is applicable in
respect of the product, combination with other materials, installation method and
overall building system. It 1s not, nor could il be expecled (o be, a guide Lo all possible

variants of a product, system or combination of building materials.

12. Certilicates are issued pursuant (o a coniract between the supplier of the materials
and the BBA. The supplier pays a fee to the BBA for initial assessment and, if
appropriate, certification and subscquent inspections.” Pursuant to this contract, the
supplier has obligations to make disclosure of any testing that has been carried out.
Any changes to the composition of the matcerial also have to be reported under the

contract.

13. Certilication 1s based on the documentary malerial that is provided by the supplier;
the BBA does have a test laboratory, but may not be able to carry out all of the tests

required for every assessment: in particular, it does not carry out fire testing.

14. A BBA Certificate certifies by reference to the prevailing standards as set down in
the Building Regulations and, in the case ol [ire saloly, by relerence o Approved
Document B. The BBA is not responsible for setting standards or testing
mcthodology. Where the Building Repulations or Approved Document B allow tor a

pathway to [ire classilication (o be used, the Certilicate must rellect this.

15. Certification by the BBA or another certification company is voluntary. A product
manufacturer is not obliged to seek certification. A Certificate holder will use it to
demonstrate their product’s fitness for its intended purpose. BBA Certificates are
intended lor specialist and trained designers and speciliers, who will use a Cerlilicate

in considering whether the requirements of the Building Regulations will be met in

¥ Subsequent surveillamee and re-issues are covered by scparate, later. myvoices
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their specilic design, specilication and installation ol construction malerials. It may
also be used in support of satisfving other regulatory documents, such as the technical
standards published by bulding warranty providers such as the National Housc

Building Couneil (\WHBC”).

Accreditation of the BBA

16. The BBA is accrediled by the United Kingdom Accreditation Service ("UKAS ) as a
product certification body.* Acereditation is not mandatory for certification bodies.

It provides a further degree of assurance as to the quality of BBA Certificates.

17. The products for which the BBA can claim accreditation are defined by the UKAS
Schedule of Acercditation.® This includes wall and eladding products and systems

and insulation. This is further broken down in BBA Technical Specification 0012.°

The BBA’s position

18. The BBA 1s lully commilted to improving the standards of’ UK construction. The
BBA led evidence to the Ilackitt Inquiry and to the Parliamentary committee set up
to consider its findings. The BBA has agitated for the full adoption of the Hackitt
Report’s [indings. The BBA has also provided evidence 1o the Metropolitan Police

as part of their investigation.

19. The BBA’s position in respect of a number of the issues that have been raised in the
coursc of the Inquiry that touch upon certification is set out at the end of this Opening
Statemenl. These remarks are made both looking back at whal happened, but also
looking forward to ensure that the overall regime of certification of construction

products in the UK 18 improved.

4 First Wilness Statement of Tohn Alhon, paragraph 13,
*Exhibit TA/Z.
¢ Hxhibit TA/3.
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The certification process

Nature of the relationship between BBA and manufacturers

20. 'The BBA’s rclationship with its Certiticate holders is contractual. Building product
manufacturers engage the BBA to provide certification services. The BBA is not a
public body. and does not have any powers to compel any applicant product
manulacturer to act or not Lo acl beyond its contract with them. The ellecliveness ol
the certification process is therefore based on Certificate holders observing the terms
of their certification contract in pood taith, both during the initial asscssment process,
and during ongoing surveillance, as well as the rigorousness ol the BBA's own
assessment, certification and mmspection processes. It 18 particularly important that
manufacturers disclosc to the BBA all test results and other information that may be

relevant to the assessment of the product.

21. The BBA is accredited by UKAS against BS IIN ISO 17063 2012 as a product
certification body.” Impartiality is a kev element of the system of certification. The

3

scope ol the standard includes “reguirements for the competence, consisient
operation and impartiality of product, process and service certification bodies™.®
Accreditation 1s not mandatory for certification bodies in the UK, but provides third
party assurance ol the qualily of certilicales issued by the BBA. A BBA certilicate is
an expression of the BBA’s opinion of the fitness for purpose of a product for a

delined purpose.

22. 'The standard certification process at the BBA has been set out in a number of the
wilness stalements provided by the BBA. In particular, see the Wilness Statement of
Brian Haynes at paragraphs 13-35; First Witness Statement of John Albon at
paragraphs 14-30; Sccond Witness Statement of’ John Albon at paragraphs 19-34;

Witness Statement of Gavetree Ramkorun at paragraphs 22-33; Witness Statement

7 The BBA was lirst acerediled to EN 43011 on 3 Tuly 2000, which remained the case until aceredilation was
translerred Lo T8O 17065 (which replaced EN 45071 as the relevant Standard [or Certilication Bodies) on 27
Tuly 2015, See Second Witness Statement of John Albon, paragraph 33.

¥ Sce the Second Witness stalement ol John Albon at [20]
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ol Jon Denyer al paragraphs 21-34; Witness Statement ol Praver Nkomo at

paragraphs 8-28; and Witness Statement of Valentina Amoroso at paragraphs 12-39.

Application

23. Progpective Certificate holders requesting a product assessment from the BBA are
first required to fill in an application form. describing the product in detail. together

with its proposed application (i.e. use).

24. Qutline details of any available test and performance-m-service data arc requested at
this stage. This inlormation is then passed to the appropriale BBA Technical Section,

with a request for a Contract Offer.

25. The Section member (formerly called Product Assessors and then called Project
Managers) concerned, in consultation with the Scction Head, cxamines the
submission and produces an estimate of the time and cost involved to make the

assessment.

Contract

26. The BBA will then submil a drall coniract summarising the proposed work and the
overall cost involved. The BBA holds an internal file with a detailed programme,

ncluding lime and cosl eslimates.

27. The contract defines the product, its arca of usc and an overview of the work required
o carry oul the assessmentl. The contract also delines which ol the parties is
responsible for providing the various tems required for the BBA to perform the
nccessary asscssments (for example, testing may be carried out in-house by the BBA
or contracted by the applicant to a third-party test laboratory). The contracts also
make clear that any changes which may affect the accuracy of the BBA Certificate

must be notilied by the company Lo the BBA.

28. The contract with Alcoa Architectural Products (which later became Arconic) dated
23 March 2007 provided as follows:

BBA00011095/6
BBAQOu | [V N WIS



“7. The Applicant shall:

(a) Disclose to the BBA full particulars of and relating to the Subject
including rhut without prefudice to the generality of the foregoingi
particulars of its physical or chemical composition, of any process or
method of marafactire thereof, of the control of the quality of the
composition or mamifacture thereof, of any lests dala afready availuble
and of the test procedures used to obiain the same provided that the
BBA will not include in the Certificate, any details of the composition
or method of mamufuciure of the Subject save as shall be mutually

agreed between the Applicant and the BRA, ..

[

) immediaiely notify the BBA of any change in the particulars supplied to
the BBA or any third parties end also of any new or additional
informuation concerning the Subject or 1y suitubility for the Specified
Use including, without limitation fo the genevality of the foregoing,
detdils of clams by isers of the Subject that itis or may be unsatisfactory

for the Specified Use.. ™

29. Il the prospective Cerlilicate Holder wishes to go ahead, the conltracts are then signed

and the assessment fee is paid in advance.

Assessment

3(. The Product Assessor concerned begins the asscssment by examining the submission
in detail, requesting test samples, and commissioning tests either in the BBA
laboratory or externally as necessary. Test samples need to be shown as
representalive ol normal production. Any exlernal lesling is carried oul by a UKAS-
accredited source or from a source judged to be equivalent. Anyv existing test data is

examined o ensure thal i, too, is ol the required quality and relevant to the particular
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assessmenlt in hand. The BBA might also seek the input ol external bodies such as

the Building Research Fstablishment (BRE) on particular topics.

31. In some cases, a process known as “confirmation™ 13 used. The BBA 1s a member of
the UEAte (the Europcan Union of Agrément). Confirmation is where a certificate is
based on an approval issued by another ULAtc member, for example the Centre

Scientifique et Technique du Batiment (*C8TB) in France.

32. The assessment process usually involves BBA inspectors visiting the manufacturing
facility to cnsurc consistency of production, except where production can be shown
Lo be already under surveillance by a body acceptable lo the BBA. These visils would
result in a “Quality Plan™ being produced in relation to the manufacturing process for
the product. This document is uscd as the basis for ongoing monitoring of the
manufacturing conformity of the product. and any later factory visits, containing

details of raw material inputs, suppliers, and so on.

33. The responsible Product Assessor/Project Manager compiles a Technical Dossier of

all the relevant assessment results, with a summary ol the resulls of each aspect.

Drafting

34. A successful assessment results in the preparation of a draft certificate. This work is
done by the Product Assessor, in co-operation with the relevant Section Head, using
information and conclusions from the Technical Dossier. A draft certificate may be
produccd either as a “*feader” (1.c. a certificate for a product type and application that
has not been deall with belore) or a “Follower™ (a cerlilicale [or which there is clearly

a relevant precedent, upon which the new certificate can be hased).

33. The initial draft of the certificate is then processed into standard format by the BBA
Technical Writing department. However, the Technical Writers would not change the

aclual technical content of the drall.
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36. Approval requires sign-oil ol the [inal accepled drall by an Authorised Signatory.
The certificate would then be allocated a number, and formally signed by the BBA

Chict Exceutive, before being issucd by the BBA.

Surveillance

37. Once the initial assessment has been completed, the BBA’s focus is on ensuring
consistency of production in line with the product as assessed. Following the imitial
assessment, factory visits are conducted by BBA product conformity inspectors, by
reference to the asscssment and the terms of the certification contract, and the agreed
Quality Plan. The BBA's product conlommily inspeclors are a separale [unction to the

Product Assessors/Project Managers who manage the initial certification process.

38. Surveillance inspections usually take place on a six-monthly basis. Where a BBA
certificate iv “confirmed”, the inspection will usually be conducted by the forcign
approval body concerned. The standard surveillance process is set out in detail in the
Witness Statement of Shaun O’Neill (see in particular paragraphs 6-26. As Mr

O’Neill describes it al paragraph 8:

“The scope and purpose of a surveillance visit is to produce a snap shot in
itme al the lime of the visil as lo whether the product conforms or conlinues
to conform to the BBA Quality Plan, which describes the manufacturing
process for the produci covered by a BBA Cerlificate. In essence, we choose
key areas to imvestigate in order to identify any potential areas of non-
coiformity. If there were areas of non-conformity or novi-performance from
a previous surveillance visit then lhese were investigated as a mailer of

prioriy.”

39. Any areas of non-conformity are documented in a “Farfation Report” and flagged to
the Certificate Holder. The Certificate Holder will be required to sign this report,
ncluding any correclive aclions required. The Qualily Plan and Variation Report will
then be sent to the Project Manager in charge of the overall certification of the product
concemed. Non-compliance with correclive actions agreed as a result of vanations
identified in inspections could result in suspension of a Certificate.

9
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Review and update of certificates / renewal cte

40. Certificates are subject to a three-vearly review, designed to check the technical
specification, manmufacturing controls and site performance of the product to cnsurc
the Certificate remains fit for purpose. If any areas of update are identified, the review
may result in the Certificate requiring either a “Technical™ or a “Non-Technical”

reissue.

41. However, if any cvidence comes to light of changes to the product specification or
perlormance problems, e.g. as a resull of [actory surveillance or user complaints, an
earlier review could be instituted. possibly resulting in Certificate suspension or

withdrawal.

Sanctions

42. Tn certain circumstances, the BBA might impose sanctions on Certificate holders.
Certilicate suspension is seen as a lemporary or interim measure and lakes place il
the BBA became aware of problems in service of changes to the product not reported
in advance by the Certificate holder. Suspension gives the Certificate holder the

opporlunily to respond Lo the issues raised.
43. A Cerlilicale can be withdrawn il in-service problems are conlirmed, il the product
ceases to be manufactured, or if changes to the product cannot be accepted by the
BBA. Certificate withdrawal can follow on from suspension if problems cannot be
resolved o the BBA’s salislaclion.
The BBA certificates in issue

44. The following BBA certificates are in issue in the Inquiry.

Kingspan Kooltherm K13

435, There were five versions of the K15 certificate.

10
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(1) Certilicate 08/4582 Issue 1 (27 October 2008)

(2) Certificate 08/4382 Amended Issue 1 (6 April 2010)

(3) Certificate 08/4582 Issuc 2 (17 December 2013)

(4) Certificate 14/5134 Issue 1 (8 Qctober 2015)

(5) Certificate 14/53134 Amended Issuc 1 (16 November 20135)

Revnobond 55 PF.

46. Certificate 08/4510 dated 14 January 2008 in respect of Reynobond Architecture
Wall Cladding Pancls. 'This covered two grades of product: Standard and Fire

Retardant.

47. The BBA understands that Arconic marketed the standard version as Reynobond 53

PE. although the Certificate does not cover a product named “Reynobond 55 PE’.

The certification of Kinpspan K15

Certificate 08/4382

Issue !

48. There were five versions of the Kingspan Kooltherm K15 certificate over time.
Kingspan made an initial request for certification in October 2003. The steps taken
in producing the first Certificate are contained in its Traveller Log.” The BBA
Contract records that the product was intended “Jor use as external thermal
insullation on new and existing steel frame or masonry walls in conjunclion wilh
masonry or weathertight ventilated cladding systems, in domestic and non-domestic

buildings up to 18m.""

49, Kingspan submitted a BS 8414 Test Report 220876 dated 8 December 2005 to the

BBA. On this occasion, no initial assessment of the manufacturing, ot the product

? Exhibit CH/S.

10 The Certificate Contract (M134562) 15 exdubited at JA33, The ‘Preduct Seope and Summary of Certificate’
at the Diraft, pre-Certiticate stage 18 in respect of “domestic and non domestic buildings up to [8m”
(BRAGOGOG20S).
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took place. This was because the [aclory had been approved already in relation to
similar products and had showed satisfactory ongoing audit results, and so the BBA

was satisficd that a further asscssment was not neecssary at this stage. !

50. Section 7.1 contained, in relation o a test lo BS 8414-1:2002 on a syslem
incorporating the K13, the following words: “therefore displaving limited fire spread
away from the fire source and that the product meets the criteria stated within BRE
1337, Section 7.2 stated that: “the product is classified as Class 0 or “low risk’ as
defined in the documents supporting the national Building Regulations”.  The
wording “documents supporiing” was intended Lo reler (o0 Approved Document B as
well as the equivalent guidance documents covering the rest of the United Kingdom.
The Certificate also contained wording directing, that the Certificate holder/product
manulacturer was (o be contacted [or advice with regard lo use ol the product in

buildings with a floor more than 18m above ground level.

Amended Issue !

51. An amended version of the Certificate was issued on 6 April 2010. In this version of
the Certificate, section 7.1 contained a new reference to paragraph 12.7 of Approved

Document B Volume 2 as [ollows (with the additional wording underlined):

“IThe product is classified as Class O or ‘low risk™ as defined in the
documents supporiing the national Building Regulations. The product,
therefore, may be used in accordarice with the provisions of: England and
Wales Approved Document B. paragraphs 12.5, 12.6 and 12.7, Volume

2 fsee also Diagram 40)7

52. The following wording was removed from section 7.1, as against the previous version
of the certificate: “therefore displaving limited fire spread away from the fire source

and that the product meels the crileria stated within BRE 1357,

L Third Witness Statement ol Tehn Albon, paragraph 74.
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Issue 2

53. A second issue of the Certificate was issued on 17 December 2013. The reference in
the previous version of the Certiticate to the product satistving paragraph 12.7 of
Approved Document B was removed. Section 8.1 continued to state that “the product
is Class 0 or ‘low risk™. The wording at section 8.2 was amended to read: “the
Jollowing specific cladding construction met the criteria as stated in BRE 1357, The
direction in the previous versions of the certificate that the certificate holder/product
manufacturer was to be contacted tor advice with regard to use of the product in
buildings with a lloor more than 18m above ground level was removed. A restriclion

“on other thicknesses of the insultation to go above 18m™ was also removed.

54. On 11 July 2014, Brian Martin of the DCT . emailed John Albon and others at the
BBA regarding Certificate 08/452. He noted that paragraph 12.7 of volume 2 of
Approved Document B provided that insulation materials used in external walls
should be materials of limited combustibility, and that the certified product was not
such a material. He acknowledged that this reference had been removed, butl he
queried whether the original certificate had been issued in error.'? This was actioned
by Jon Denver, the Senior Scientist at the BBA: he discusses the investigation in his
Witness Stalement al paragraphs 175 (o 208, John Albon responded to Brian Marlin
in an email dated 23 July 2014.1* John Albon discusses the BBA’s response in his
Third Wilness Stalemenlt at paragraphs 187 (o 206, including the sleps that the BBA
had already taken to ensure that in the future wording that was capable of
misinterpretation was not used on Certificates. This included individual brictings to
the stail’ alleclted; new genenic arrangements [or the lraining of BBA Project
Managers; the appointment of a new level of management (Team Managers), and
training, The BBA’s position is that the wording in the Certificate was not mcorrect,
but was capable of misinterpretation, and that the steps the BBA put in place at the

time have raduced the risk of a recurrence.

12 This email 18 al BRAMONO3246.
13 The discussion preeeding the email 1s1n BRAOOONOTE?. The email as sent 1s al BRAODODO1 7S
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Certificate 14/3134

lssue !

55. On 8 October 2015, the Kingspan Kooltherm K15 product was re-certified under a
different certificate number, Certificate 14/3134. The wording in section 8 of the
certificate remained the same as the last issue of Certificate 08/4582 in 2013, except
that three more construction lypes were added on steel [ramed subslrates, together
with an extended footnote (compliance wording suggested by Kingspan). The

certificate continued to state that the product was Class O or “low risk”.

56. On 5 November 2015, NHBC raised a query in respect of the wording of Certificate
1475134, 'This related to the reference to Class 0 in respect of K15, This email led to
a discussion inside the BBA as to the appropriateness of their wording and a meeting
with the NHBC to cxplore their concerns.** This led to a meeting with the NHBC at
their offices on 13 November 2013, The BBA agreed to review the wording on page

1 and in section 8 of the Certificate. This led to an amendment of the Certificate.’®
Amended Issue !
37. An amended 1ssue ol the certilicatle was 1ssued on 16 November 2015, This classilied
the product to BS EN 13301-1. The wording stating that the product is Class 0 or

“low risk” was removed.

The certification of Arconic Revnobond 35 PE

Application and contract

58. The Certificate contract was issued on 22 August 2006, signed by the applicant on
21 February 2007 and signed by the BBA on 23 March 2007.'% The contract

M Exhibil GR/2, alpage 79.

13 See the Witness Stalements of John Tenyer, the Third Witness Statement of John Alhon, and the Witness
Statement of Gayetree Ramkorun.

16 Exhibit TAS,
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(including the obligations included in clause 7(a) requiring disclosure ol [ull
particulars relating to the product including any test data already available) was
therefore completed before the BBA specitically asked Alcoa to supplement its
response in respect of fire test data. The proprietary name provided by Alcoa was
‘Reynobond Architecture Panels’. 'The contract refers to Assessment Specitication
reference $341014 dated 22 August 2006."" There the product is named as
Reynobond 55.

59. The BBA requested reaction to fire test data on 15 May 2007.'% Alcoa responded on
25 May 2007. Draft Certiticates were produced and comments on the content sought
and received [rom Alcoa. In the course ol this, Alcoa did not correct the reaction Lo

fire classification of the cassette fixing method.

Information provided with the application

60. CSTD report RA03-005D, dated 7 January 2003, relating to the Reynobond 33 PE
cassette version, was available to Arconic at the time of the product’s initial
assessmenl. The lirst ime that the BBA were made aware of this report was when

Appendix O of Dr Lane’s report was first provided to the BBA by the Inquiry.

61. Alcoa was aware al the time ol the original assessment that the Casselle version
should have been classified as I at the time of the initial BBA assessment. Alcoa also
had a report al the same time, RA03-0003 A, that showed that the rivetled version ol

the product was Class B. Only the latter report was submitted to the BBA.

Fire performance

62. Scction 6 of the Certificate deals with fire performance. It ditferentiates between the

Standard and the I'R product, and between different colours. This was based on the

17 Exhibit JA/T
1% Tmail from ITamo Gregarian to Claude Wehrhe, 15 May 2007, Exhihit JA/S.
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scope ol the individual [ire reports and was BBA policy [or its Cerlilicales al the lime

that the relevant Certificate was issued, and thereafter.!”

63. Tt was stated that a metallic grey FR product achieved a fire propagation index of 0
when tested to BS 476-6: 1989 and a Class 1 result to BS 476-7: 1997, T'aken together
the BBA stated that this equated to Class 0.

64. The BBA had no data showing a Class 0 classilication [or the Standard product. This

is clear from the Certificate.

63. The matler is complicated by Approved Document B. For siluations where Class 0 i
required, Diagram 40 also accepts a Classification of B-s3. d2 or better under EN
13501:2002. As defined in the Approved Document, a product achicving Class B-s2,
d0 (such as the fire test result provided to the BBA indicated in respect of the Standard
Reynobond product) could be used m all situations where a Class O result was deemed
to be appropriate. The Reynobond Certificate states that, in relation to the Building
Regulations for reaction to fire, the Standard panels may be regarded as having a
Class 0 suriace, as in respect ol ils permissible areas ol use delined by Diagram 40,
both versions of the product met the requirements for situations where Diagram 40

accepts the use of a Class () material.*”
(assctte and rivetted installation
66. The original Alcoa application form states that fire reports to BS 476-6 and BS 476-

7 showed that “Revnecbond 337 would achieve a Class 0 result. It does not

dillerentiale between Lhe casselle and rivetled versions ol the product.

1% See the internal BBA email of John Albon to Hame Gregerian dated 17 Cotober 2007, “I don't fnow what
staternent you are muaking on fire performance but it is now owr policy that reaction o fire testing is colour
specific (ie that i vou have a fire fexi reporl foir a porficular colour then the results only apply to thal colour,
nai the full range. You con't sayv thal the whale range iy Class 07/ Low visk, for example). ” (BBA document
BRAOOOT0696).

20 Sceond Witness Statement ol Tohn Alhon, paragraphs 63-73.
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67. As relerred o above, at the lime of the application, Alcoa had lire reports showing
that the cassette version had been classified as F. Alcoa subsequently only provided

a tire report for the rivetted version, to Class B.

68. The BBA was not provided with any information that the fire performance of
Reynobond was different depending on the installation method. This is despite this

information being in Alcoa’s possession.

69. I1ad this test data been in the BBA’s possession, it would have had a material effect

on certification.

Colour and colour changes

70.. The BBA understands that the Reynobond cladding had a smoke silver / pure white
Duragloss surface coating. As noted mn Scction 6.1 of the Certificate, the tire test
carried out was in respect of a grey / green Duragloss 5000 coating; at Section 6.4, it
was confirmed that, “7hese performances may not he achieved by other colowrs of
the product and ithe designations of a pariicular colour should be confirmed by:
Ingland and Wales - Test or assessment in accordance with Approved Document B,

7

Appendix A, Clause 7. The Rewvnobond cladding used in the refurbishment of
Grenlell tower was not covered by a BBA Cerlilicale as it did not cover the colours

of the product used on the building.

71. There were colour changes to the core of Arconic Revnobond. These were not

notificd to the BBA.

Review of the Certificate

72. The BBA was not advised in advance of any significant changes to the specification

of the product during the lifetime of Certificate 08/4510.

73. On 16 Tebruary 2011, the BBA sent a letter to Alcoa asking for confirmation that
there had been no changes 1o the composition of the product and a copy of the latest

technical specification. No response was received relating to the composition.
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74. As part of the second review, a letter was sent on 8 October 2013, asking more
specitically about any changes to the “desien, specification context of use or other

details that would invalidate the Certificare ”. No response was received to this.

73. A further request was made on 2 October 2014, and again, no reply was received.

76. Arconic was carryving oul [urther [ire tesling around this time. The PE Rivelied
product was tested and found to be Class C, not Class I (as stated in the BBA

Certificate) on 22 September 2015, The BBA were not intormed of this.

77. As for the third review, correspondence sent on 12 Qctober 2016 asked for details of
any changes to the composition of the product. Arconic responded, giving details of

minor changes to the production process.

78. Between Arconic’s initial submission of information as part of the process leading to
the 1ssue of Certificate 08/4310 and June 2017, the BBA was never made aware of
the existence ol any additional [ire reports relating to either the PE or FR products,

or any variance between the cassette and rivetted versions of the products.

Surveillance

79. The CSTB was already undertaking surveillance al the Merxheim manulacluring
location. The BBA asked the CSTD to notify the BBA of any non-conformances.
CS'IB confirmed that they would inform the BBA of any major non-compliances.”’

It was noticed by the BBA, however, thal the CSTB had nol communicated with the

BBA in respect of factory surveillance.*? The BBA decided to take over surveillance

arrangements in April 2015, which took place in 2016, 2017 and 2018. This was part

of a general change of policy for ‘confirmation” Certificates to use BBA inspection

services.

U Exlbit TAAS.
22 See the Witness Statement of Valenlina Amaorose al paragraph 51, and also BBAOONDS112.
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Reissue Contract

80. At the third review (S160286), it was deeided to re-issue the Certiticate. Clause 10(a)
of Reissue Contract 8160903 dated 24 November 2016 required Arconic to disclose
full particulars of and rclating to the Subject including any test data or other relevant
data.”® This was signed by Arconic.”® On 12 October 2016, Arconic was asked to
provide details of any changes to the composition of the product. Arconie gave details
ol minor changes 1o the product process bul did not provide the BBA with available
fire test results that were in its possession that it had not provided to the BBA.? The

draft Certificate was preparcd and subscquently issued.

Exents after the Grenfell Tower fire

Arconic

81. The BBA’s dealings with Arconic after the Grenfell Tower fire are set out in the

Witness Statement of Brian Moore.

82. It was, in fact, a BBC journalist who alerted the BBA to the fact that the core to the
Reynobond PE product had been changed in 2015, Mr Moore therefore made contact
with Arconic. Mr Wehrle ol’ Arconic advised Mr Moore on 19 February 2018 that
there had been a change in the colour of the PE core in May 2013 (para 16). On 28
February 2018, Mr Claude Schmidt of Arconic emailed Mr Moore. He wrole that the
BBA auditor in September 2017 had been provided with binders containing the fire
classification reports and test data for Reynobond PE and FR but that he was not

mieresied in them.

83. After a number of cmails between the BBA and Arconic, as well as a mecting
between Mr Moore and the solicitor for Arconic at a train station followed up by

further telephone calls. Arconic produced six fire classification documents relating

23 See email of Chris Maxey of the EBA to Niccolas Remy of Arconic, attaching the Relssue Contract, dated 24
November 2016: BBAMODOR1S1, BRBAGODOSTRZ. BRAOOOGRTRS, and BERAOOONST /2. Sce also the Sceeond
Witness Statement of John Albon at paragraph 98,

# Email of 25 November 2016 BRBAOOOOR1S7.

 See the email chain al BRADDOOS147 from Oclober 2016,
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Lo the FIRR version ol Reynobond on 27 April 2018, bul declined to provide documents
relating to the PE version as it no longer formed part of the BBA Certificate. The
BBA notes that these six tire classification reports were not reterenced in Dr Lane’s

initial report at Appendix 0.

84. The BBA Assessor in question who was referred to by Arconic was Mr Shaun
O"Neill, who has provided a witness statement to the Inquiry after he provided a
wilness slalement o the Meltropolitan Police. He has also provided a wilness
statement addressing a number of the Inquiry’s questions.?® Ile denies that he was
provided with documents relating, to the fire performance of the products covered by

Certilicate 08/4510.

oo
h

. The BEA is very concerned by the significant discrepancy in the information about
Reynobond’s reaction to fire provided to it by Arconic before and after initial
certification, and the imformation that was apparently in that company’s posscssion

at the relevant time.

Suspension of the Certificate

86. Once the BBA became aware of the existence of additional technical information that
had been withheld, il enlered inlo a series of correspondence seeking clarificalion. As
Arconic were unable to explain the failure to provide this information to the BBA’s
satislaction, the Certilicate was Suspended on 16 November 2018 and subsequently

Withdrawn on 28 I'ebruary 2019.

87. The BBA reilerales that if the information available 1o Dr Lane was made available
to it either during the apphication process or afterwards, it would have been either
issucd or amended to reflect the distinetion between the FR and PE core and the

rivetted and cassette forms of the product.

26 & December 2019
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Suhsequent audit of the BBA’s processes

88. Following the Grenfell Tower fire, the BBA was audited twice by UKAS, on 12 July
2017 and 15 August 2017. The first UKAS andit dealt solely with Certificate
08/4510. It comprised a review of the records associated with initial certification and
Reviews. The second dealt with the processes leading to the reissue of Certificate
08/4510. Bolh reviews were successlully completed. Improvement aclions which had
been raised were confirmed in the next scheduled UKAS assessment visit between

15 and 23 January 2018.%

Initial expert evidence provided to the Inquiry

89. In November 2018, the BBA was provided with advance disclosure of Appendix O
of Dr Lanc’s report approximatcly a month before publication. 'The BBA was
concerned about the discrepancy between the information that Dr Lane was been
provided with by Arconic, and the information that it was provided with by Arconic
during the cerlification process. Dr Lane relerred 10 a number ol documents relevant
to certification that the BBA has not seen. At the same time, the BBA had further

documents that Dr T.ane had apparently not seen.

90. In short, the BBA were not provided with relevant fire test results by Arconic either
when Revnobond was originally certilied or when ils certilicale was subsequently
reviewed. These reports listed at paragraph 39 of the First Witness Statement of John

Albon arc:

RA05-003B for 55 PE Cassette

RAI 1-0032 for 35 PE Rivetted

RAI 1-0244 for Architecture PT Cassette
RAT3-0333 for 35 PE

RAI3-0333 [or 35 PE Casselle
RAI4-0339 for 35 PE Rivetted

¥ The reports are exhibited at Exhibit TA/S.
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RAIS-0200 for 55 PE Riveted translucent core
RAIS5-0200 for 35 PE Rivetted black core
RAI5-0201 for 35 PE Cassctte

RAIS5-0201 for 35 PE black core.

91. Tollowing the early release of Appendix O, the BBA produced two witness
statements, from Brian Moore and John Alhon. These discuss the BBA s reaction to

the discovery that there were lurther cerlilicales that the BBA was not aware ol.

Changes adopted by the BBA

The wording of BBA certificates

The front page

92. Dr Lane has criticised the generality of the wording on the front page of the Arconic
Reynobond Certificate and its subsequent re-issues: in summary, it 1 suggested that
the wording on the lirst page ol the Certilicate is inaccurale without reading in delail

the actual contents of the Certificate.

93. The [ront page ol the Certilicale relerences the more detailed content within the body
of the Certificate itself. As noted above, a Certificate is intended for designers as
opposed lor general consumplion. The [ronl page relerences the detailed content
inside. It would not be expected that a designer or specifier would rely on the front
page material alone and the statements on the front page speeifically direet the reader

1o the more detailed sections within the Certilicate.

References to Class ()

94. The wording of the BBA certificate reflects the approach adopted in Approved
Document B, which allows lor dillerent pathways to be adopled [or a malerial 1o be
considered appropriate for use on a dwellinghouse above 18m in height. This is
discussed by John Albon in his First Witness Stalement al paragraph 20. Approved
Document B refers throughout to both national and European frameworks for testing,
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without stating which one takes precedence. This duality exists within the context ol
Diagram 40 in Approved Document B. In Appendix F to her Phase 1 Report dated
12 April 2018, Dr Lanc criticiscs the cexistence of “differing performances in the
staturory gruidance” as a “critical problem”: F1.1.4. She notes at F5.1.1 that “there
are miultiple methods in the National frameworit and again in the European
Tramework for classifying materials as either Class A 1, A2, Class B, Class C, Class

O, Index [ is less than 20, or better™.

Surveillance

95. The BBA had asked the CSTB (o inform them ol any major non-conlormities. In
2015, the BBA decided to carry out its own surveillance. This was a general policy
across all products. Shaun O’Neill’s witness statement discusses the findings of such

surveillance.

Training

96. The BBA has always employed suitably qualilied and experienced individuals. There
is a process of initial induction followed by on the job training. A new member of
staff is assigned a more experienced Project Manager to guide them, alongside the
supervision ol their line manager. The BBA also provides lormal (raining by way ol
presentations by experienced staff. A significant amount of technical staffs’ time is
devoled to building technical knowledge. The ellecliveness ol the BBA's training
and competence of the staff involved is examined by UKAS.*® The BBA’s witness

cvidence shows that this training and continuing development has cvolved over time.

28 Third Witness Statement of Tohn AThon, paragraphs 1-14.
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Responses to proposals and the BBA’s own sugeestions for legislative change

Should the fire test data and classification reports for a product he provided as part of a

certificate?

97. A Certificate is intended to be a standalone document. It should contain the
inlormation required by the designer using il withoul requiring recourse o [urther
documents. It is important that a potential user of a Certificate reads and understand
the Certiticate in tinll. The BBA’s concern is that supplying the underlving data with
the Certilicale may make them overly long, dillicull to use and conlusing. The BBA
also believes that most specifiers will not understand the full content of a fire test
report. Fire data 1z a key section, but it is only one part of a Certificate. The BBA
does now reference fire test reports on which the Certificate content 15 based. This

i - T
cnables a speeificr to make their own asscssment of the results. >

Should there be more than a contractual obligation on product manufacturers to provide

accurate and full information that is not misleading?

98. As part of its submissions to the Independent Review of Building Regulations and
Fire Saletyv led by Dame Judith Hackitl, the BBA highlighted the imporlance ol
industry whistle-blowers and the lack of an effective mechanism for whistle-blowers
lo raise their concerns aboul building salety. The BBA has also sel oul in
correspondence with the Ministry of ITousing, Communities and Local Government

its proposals to strengthen reporting, obligations through Iepislative changes.

99. The relationship between the BBA and a product manufacturer is contractual. The
obligation on the manufacturcr to provide accurate information to the BBA that 1s not
misleading either by its content or by omission is contained in the contract. This
relevant part of the contract with Alcoa dated 23 March 2007 18 included in this

Written Statement above.®

2 Sce the Third Witness Statement of JTohn Alhon, paragraphs 94 1o 98
0 Paragraph 28 abave
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100.The history of non-disclosure by Arconic has triggered a review of the BBA's
contracts. The BBA’s contracts have procedurcs for suspension or withdrawal of the
Certificate, or reduction of the scope of the Certificate. The Certificate in respect of

Reynobond was initially suspended betore being withdrawn by the BBA.

101.The BBA has previously proposed that there is a need for legislative change in order
Lo bolster the obligation ol a product manulacturer to provide accurate and up lo date
information. The follow three issues should be addressed by any legislative proposal.
(1) Therc should be an obligation that the third-party certification provider is
provided with accurate or comprehensive inlformation during the application by

the product manufacturer.
(2) The third-party certification provider should be updated with new and additional
information concerning the subject of certification and its suitability for use, if

a change has taken place.
(3) Whistle-blowers should be free to raise their concerns about building safety

without the concern that they will lose their jobs.

Oblication to provide accurate information

102. The [irst proposal is o consider enhancing the contractual obligation ol disclosure
during the application process to one analogous with a policy of insurance. The
Insurance Act 20135 requires a duly of disclosure belore the contlact is entered mnto

3

that covers “every material circumstance which the insured knows or ought to
fenow.”! A proposed new legal duty would require the manufacturer to disclose to
the certilication body all information thal the manulaclurer knows or ought to know
that may relate to the fire or structural performance or other safety critical elements

of a rclevant product. It could alse imposc a duty analogous to that of tair

presentation.

3 Seetion 3(4) of the Tnsurance Act 2015
3 Seetion 3 ol the Tnsurance At 20135, Section 3(3) of the Tnsurance Act 2015 should not be applicable in this
seling due W the salcty-essential nature of the certieation exererse.
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103. The second proposal lor consideralion is to impose a criminal sanclion on a company
which has failed to provide information or which has provided false or misleading
mformation. Onc option would be to introduce a new criminal offence of failing to
disclose information that is relevant to a product certificate, by analogy with section
3(a) of the Fraud Act 2006,* that is, fraud by failing to disclose information. The
obligation to provide this information could as well be modified by a provision “so
Jar as is veasonably practicahle”, as found in other health and safety legislation such
as section 2 of the Health and Salety al World Acl 1974, Whelher dishonesty should

be an element of this offence is a matter for consideration.

Ongoimng obligations in respect of cerlilied products

104.'The BBA proposcs that a duty should be imposed on the product manufacturer to
disclose information as to any changes to the certified product that might affect the
accuracy or veracity of any of the information on the Certificate. This would be
subject to the same “so far as is reasonably practicable”™ obligation referred to above.
As set out above, it 1s a question for consideration whether this duty should be subject

to criminal sanctlions il 1t 18 breached.

Whistle-hlower protection

103. The businesses involved in the manufacturing and distribution of products are the
primary source ol information on product salely. Reporling by whistle-blowers lrom
within companies is especially important given their proximity to the manufacturing
process. It is alrcady a very important source of intormation tor the BBA in cnsuring

that its Cerlilicales are, and remain, accurale.

106. A number of disclosurcs by ecmployees arc already protected under the Employment
Rights Act 1996, which protects emplovees for a range of qualifying disclosures
under section 43B(d).*! Already, the disclosure of information, in the reasonable

beliel ol the worker making the disclosure, that could show “thai a person has failed,

3 “dishonestly fuils to disclose to another person information which he is under a legal duty to disclose™.
3 This pravision was inserted by the Public Interest Disclosure Act 1998
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is failing or is likely (o fail to comply with any legal obligalion o which he is subject”,
“that the health or safety of any individual has heen, is being or is likely to he
endangered” or that information is being “deliberately concealed” is protected.™
This protection can be explicitly extended to emplovees disclosing information to

third-party certificrs.

107. Whistle-blower legislation has an important role i promoting compliance with
product safely requirements.*® One consequence ol these provisions is that workers
are encouraged to report concerns internally without fear of reprisal. This can help to
promote the change in culture in the construction industry that the Hackitt Final
Reporl recommended. Overall, the implementation ol whistle-blowing provisions in
the Emplovment Rights Act 1996 has been positive in moving towards responsible

governanee in organisations.’

Can certification companies rely on older fire safety certificates?

108. One of the suggestions that Dr T.ane has made is that certification companies such as
the BBA should not rely on lire salely lest results and certilicales that are more than

five vears old.

109. The BBA operates a system ol surveillance o ensure that the manulacturing process
and the composition of a material that has received a certificate has not materially

changed.

# Emplovment Rights Act 1996, section 43B(1)(b), (d), (1)

3 See, for example, EU Directive 2018/1937 which will atford whistle-blower protection in respect of breaches
of EU law relating to product safety. At (8) in the preamble to this Directive, it is noted that, “Ads regards the
safety of products placed on the internal market, businesses involved in the manufacturving and distribution
chain are the primary source of evidence, with the result that reporting by whistleblowers in such businesses
has a high added value, since they are muich closer to information about possible unfaiv and ilicit
maaufacturing, import or distribution practices regarding unsafe products.”

¥ Jeanctie Ashton, #13 years ol whistlchlowing protection under the Public Tnterest Disclosure Act 1998 Are
we sUll shooting the messenger?” (2015) Tndustnal T.aw JToumal 44¢1), 29-52; David T.ewis, “Ten Years of
TPublic Trterest Thsclosure Act 1998 Clames: What Can We T.eamn [rom the Statstics and Recent Rescarch?’
(2010) Tndustrial Taw JTournal 3903, 325-328.
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110. Where the regulatory and / or lesing requirements have nol changed and the
composition and manufacturing process of a product has not changed, the relevant

performance ot a product can be expected to be unaltercd.

111. ‘The BBA docs have a policy, however, of not normally accepting test reports for new

assessment which are more than five vears old.

Should ‘unsuccessful’ fire tests be provided by product manufacturers?

112. A firc test does not, by itsclf, show if a product 18 “unsucecesstul”; it 1s only in rclation
Lo the relevant standard that it can be said that the product does nol meet that standard.
Testing on developmental versions of a product have no relevance to classification.
It a particular product has failed to meet a testing standard, but the design 1s amended
so that the product then meets that standard following a further test. the original
‘failed’ test may not be relevant. A product manufacturer may test a product cven
though it is aware that the product will fail the test so as to understand better its
properties for the purpose of further development. Further. if a product fails to meet
a certain standard, there is no benelit in giving the details of where (hat product has
failed on the face of the Certificate: it is sufficient to confirm that the product does

not meet those requirements.

113. In the specific case of full-scale fire tests to BS 8414, the results are specific to the
precise construction tesled. In this context, a [ailed result has no signilicance Lo

Certification, as the construction in question may not be used above 18m.

11411 a [inal version ol a product has been tested a number of times with dillerent resulls,
the BBA would expect to be provided with these tests under clause 7 of its contract
with the applicant product manufacturer, as being “fest data already available”™ or
“new or additional information concerning the Subject or its suitability for the

Specified Use ™.
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Do fire test results properly reflect real world conditions?

113, This 1s a question that Dr Tane has posed and no doubt the Inquiry will consider very

carctully. 'The BBA notes the difterences n the testing regimes.

116. Ultimately, however, this is not altogether a matter for the BBA. The BBA interprets
[ire lest resulls applving the Building Regulations and relevant guidance so as Lo
render appropriate Certificates. It is outside the remit of the BBA, as an independent
certifier, to provide a valuc judgment on the respective merits or worth of the testing,

methods.
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(onchision

117. The BBA has engaged with the Hackitt review and with government and industry
mitiatives to improve the tflow of intellipenee about malpractice to regulators and law
enforcement. It has also advanced its own proposals as to how to improve the regime
of construction product certification so as to reinforce the obligations on product
manulacturers o give [ull and conlinuing disclosure ol inlormation that might allect
the content of a product Certificate. The BBA has carefully considered the Phase 1
Report and has madce a number of changes to the processes and Certification wording,

as a result.

118. The BBA has considered the proposals made by Dr Lanc and has attempted to
respond constructively to them. The way in which product certification by the BBA
takes place has changed since 2007, and the BBA will continue to improve its
processes. If there are any specific areas that the Inquiry want the BBA to consider

and to respond to. then the BBA will do so.

119. There must not be another tragedy like the fire at Grenfell Tower. The BBA will do

what 1t ean to assist the Inquiry.

TAYLOR WALTON LLP
DAVID SAWTLLL
TOM VAN DER KLUGT
39 ESSEX CHAMBERS
81 Chancery Lane
London
W(C2A 1DD

12 October, 2020
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