IN THE MATTER OF

THE ROYAL BOROUGH OF KENSINGTON & CHELSEA

" LEASEHOLD FLAT ENTRANCE DOORS

SUBMISSION ON BEHALF OF RBKC IN RESPECT OF FIRE ENFORCEMENT RESPONSIBILITIES ;
IN RESPECT OF DEMISED LEASEHOLD DOOCRS o |

1. By this subimissaon, the Royal Borough of Kensingtoh and Chelsea {“RBKC”} seeks the

guidance of the Secretry of State as to its responsibilities to take enforcement arising out of

the application of the Regulatory Reform (Fire Safet;r) Order 2005 {"the FS0”) and the
Housing Act 2004 (“the [1A”) to leasehold flat entrance doors within bulldings in multiple

- ' oceurpation which it owns and manages through Kensingtan & Chelsea Tenant Mana_gement
Qrganisation (“TMO") within the Boraugh. RBKC has made significant efforts to reach
mﬁsenéus with the London Fire and Fmevgency Planning Autﬁuritv-{“the LFEPA”.J, but
without success. RBKC seeks the Secretary of State's guidance as to whether i; or LFEPA is
lead enforcement authorily in respect of feasehold flat entrance doors and how the two

authorities are to interact to cooperate in respect of enforcement as opposed to RBKC

_ .operating under the threat of enfarcement action frorm an authority which otherwise

disavows a duty to act.
2. Inparticular, guidance is sought on;

(1) the diépute belween RBKC and as to the interpretation of the protocol between them

for giving effect to the provisions of the FSO and the HA {“the Pratocol”);

{2) how RBKC / TMO should both discharge their statutory and common law responsibilities
and protect their positions should the LFFPA bring enforcement action against them
‘under the FSQ, having particular regard of the lmplicafions for RBKC’s resources. I
particular, we are to consider in this conlext potential enforcement action which RBKC /
TMO could bring against their leasehokders and / or occupiers via ary or all of the
following mechahisms: | . - )
{a)} pursuant to their leases;
(b) enfarcement notices; and / or
(c} injunctive relief from the high court.
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Summary of Submisslon

3. For the reasons sel oul below, RBRC submits that LFEPA's interpretation of the Pfotocol,
that RBKC are the lead e.nforbe ment authority in reépect of .Iea.se hold dears, is - .

 unsustainable, Whilst, pursuant to the Protocal, RBKC have undertaken to enforce fire
safety standards in accordance with the HA, such duties are distinct from those which arise
under the FSO, for which LFEPA remains the lead autha.rity pursuant to the Protocol. |
Mdreover, LFEPA have threatened RBKC / TMO with prosecution if LFEPA considers that
.Ieasehold doors place the 'responsible person' as defined by the FSQ in breach of that Order.
RBKC submits that this approach ié entirely contrary ta the spirit'of cooperation
encapsulated by the Protocol and the model prototol previously approved by the
Undersecretaries of State, and would amourit to an 3bdse of the Court’s process. LFEPA are
seeking to hold RBKC hostage by wielding their enforcement powérs over RBKC, in order to
obtaih a concession that enfercement of fire safety legislatlon in respect of leasehold flat

entrance doors is RBKC's duty.
Documentation
4, The following documentatian to wiich this submission rcfers is attached:

{1} Pr_otocol' between RBKC ér_qd LFEPA dated 17" November 2011 and 20™ February 2012
respectively (Exhibit RBKC 1) '

(2) Local Government G_rou'p Fire Safety in purpose-built blocks of flats guidance (July 2011)
{“the LGG Guidance') {Exhibit RBKE 2}; |

(3} Asample lease between RBKC and leaseholder (address 20-Gilray Hoﬁse, Lendon SW10)
{Exhlbit RBKC 3); '

[4) LACORS Housing Fire Safety Guidance {"the LACORS guidance’} (Exhibit RBKC 4};

(5} The Housing Health & Safety Rating System {England) Regulations 2005 {“the 2005
Regulatlons”) (Exhlbit RBKC 5}; '

{5] ' Houslng Bealth & Safety Rating System Dpera’tirig Guidance (issued February 2006} [“th'e
' Qperating Guidance”} {Exhlblt REKC &); ' '
2
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{7} Housing Health & Safety Rating System Enfarcement Guidance (issued March 2006}
{"the Enforcement Guidance”) (Exhiblt RBKC 7). -

Backgrpund

5.

TMO manage appraximately 2,600 leasehold flats within RBKCnon RBKC's behalf. The Fire
Risk Assessment perforh‘:ed by RBKC In accordance with the F50 has identified
appraximal_eh,r 68 leasehold flats whose doors are likely to breach the require.ments of the
FSO. These doors lead intcln commaon parfs of their buildings and impact on exit routes from

other parts of the bulldings.

RBKC con.sider's that, as the enfarcing authority of the FSO, LFEPA should be pursuing the

Individual leaseholders whose doors are unsafe pursuant te articles 5(3} and 5(4) of thie F50

and the Protocol co'_ncluded between RBKC and LFEPA. However, LFEPA seeks to lay the
responsibility for ensuring compliance with RBKC and has threatened to take enforcement

action against RBKC if non-compliance is discovered.
RBKC cansider that this approach from LFEPA contradicts the official guidance set out befow.

RBKC seeks clarification of its duties and the propriety of threaténi;d actien apainst it by

LFEPA.

The Guidance

9.

0.

The published guidance In respect of entrance doors greatly informs the correct approach as

to the determination of the tssues at large. It can be summarised as follows.

The LGG Guidance, Exhibit RBKC 2, includes the following:

“It needs to be ensured that the fire-resisting entlosire of flats is maintained at alf

opem'ng.s:, facluding:
+ flat entrance and other doors” (para. 17.3)

“Original flat en trance doors in many older hlocks will not meet current stondords. In some
situn tions, it will be appropriate to accept the door as it is; In others, upgroding or

'rep!ai:ement of the daors wilf be necessary. This will depend on the risk.
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“.. Sometimes, flat entrance deors may be outside the control of a freeholder. For example,
aften, under each resldent’s lense, the door is fegolly part of the demised premises and so
responsibility for the maintenance of the flat entrance door rests with the resident, The _
!and!ofd has no legal right to force a tenant to upgrade the door to the curréni' stendard, nor
to corry out the works uﬁifatemﬂy. However, a'n. o cose of imposse, a landford should refer

the matter to the relevant enforcing authority” (para. 28.5, emphasis added}

99,2 Common exomples of the influgnce of fire safety measures within flats on the fire

safety of the common pa'rts inclide the following.
Front Doors

The flat entrance doors are criticol to the sofety of the common parts in the event of a fire
_ wffﬁr‘n qﬂat The doors muﬁt be seff-dusin'g and gffoerd an adeguate degree of fire
. resistance. Where these doors are, under tenancy agreements, the respansibility of the
frecholder, the F5Q and [the HA] may both be used to address deficiencies, but, in many
cases, it will be the FSO that fs more approptiate to apply.

In the case of many existing leasehaid fiats, the reépons}bility for maintenance of the
entrance doors rests with the residents. In this cose, the freeholder’s power to arrange for
defects to he rectified may be fimited or non-existent, making enforcement actlon on the

Jreehotder inappropriate.

" Under these circumstances, the residents might be regarded as other person having control
of premises (as defined by Article 5(3) of the FSO), with o duty to ensure the adequacy of the
flat entrance doors. However, use of pawers under [the HA] may be a niore appropriate
and better defimed route to achieving compliance with the FSO. In new leases, jdeaily the

Jreeholder should retain control over alf flat entrance doors...

... 29.3 Under [the Government endorsed protocol], arrangements are put in place for
consultotion and communicotion between the local housing authorlty ond the fire and rescue
 guthority, so thot unnecessary duplication fs avolded and one guthority can take the lead

in ony given case” (emphasls added).

The fitting of suitable se!f-dasr'ng devices to flot entrance doors is an essential short-term

measure” {Part. )
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“52.7 It must be recognised that it will not always be reasoncbly procticable to achieve
solutions that conform to todoy’s standards, The appropriate solution may simply be ta
restore what was ariginally there until such time as It can be upgraded through the normal
process of refurbishment of the buliding. The obfective Is to establish whether the departures
Jrom the current benchmarks create significant risk and, if they b‘a, to defermine a realistic

softition thut can be implemented within the constraints of oi existing building.

52.8 An example thot ilustrates tﬁis approach is the replacement of o flat entronce docr by a
resldent with o non-fire-resisting door that is not seif-closing [and therefore non-
compllantl... if the door that had been reploced was in a block dating from, say,' the 1960s, it
is mostikely that the origina! door wauld be fire-resisting, but might only be fitted with

‘rising butt hinges. it would not incorporate intumescent strlps ond smoke seals,

52.9 in the situation described above, the replacernent doar doas not meel current
beanchmark standards. It also does not meet the standards of the day the block was bullt,
Those standards hove not been relaxed. Th_e new door, if replaced with o door similar to the
ahe originaliy fitted, would still not meet current stendards. As explained later, the lack of
pbsfﬁve action self-closing device at the very least is considered to create o significant risk. 'In

praciice, replucement of the new door with an FDIQS door, fitted with o positive self-closing

device, would be the ﬁppmpriate solution...

...62.16 Upgrading existing doors simply because they are not fitted with Intumescent strips
ar smoke seals, or fuil to meet some other requirement of current standards, should not be

made a generic recommendation applicoble to all existing blocks of flats. Similarly,

up'graa'fng existing letterboxes in flat entrance doors to meet current standards is not alwmys

necessary...

82,17 It will not be practicable to test existing doors to confirm thelr actual fire resistance...

...62.23 In many existing blocks of flats, it will normally be occeptable, taking into account
the fire risk, to accept existing fire-resisting doors and not rep!u&e ar upgmdé the doors as a
matter of course. For this to be the case, any existing ﬁre—reﬁsﬁ'ng door wilf need to be well
fitting In its frame and be in good condition. In addition, although it may be appropriote to
upgrade or replace doors, this will not necessorily iean that this work has always to be
underteken as o motter of urgency. In many blocks of ﬁats,' the upgrading or repitcement of

- doors can be part of a planned, and possibly phosed programme™ -
]
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11.

12.

“Arrangements for mandaging fire sofety in a block of flats should include the Jollowing.:...

» arranging similar progkﬁmmes to monitor the condition of other fice safety

megsures, such as fire-resisting doors...” {Part G: Managing the fire risk)

“Fire risk assessors tnd enforcing outhorities must understand what is achievable by

management and be realistic in thelr expectotions” (para. 73.5}

“82. inspections and repairs of other fire safety meastires

Firo-resisting doors

82.2 Good ,cnmctfré is to inspect timber fire resisting doorsets on a six ronthly basls as port of

a pragramme of planned preventative mointenance...

...82.4 Fiat entrance doors should be included within this programme. Where _leasehn!d Flats

~are invelved, this will only ke possible if there is legal right of access, bly means of o

condition within the lease to carry this out. Jt fs important that any new feases include

_ such g condition” (emphasis added)

In addition, the twa relevant case studies in Appendices 7 and 9 to the LGG Guidance advise
that the relevant remedial action will be to require leaseholders to replace non-compliant

entrance doors.

This guidance was the result of consultation with, among others, the Office of the Chief Fire
and Restue Adviser, and states that, it is expected thot enforcing authorities will have

regard to this guide”, LFEPA's curvent stance éppears to RBKC to disregard it wholesale.

Furthar guidénce is found in the LACORS Guldance, endorsed by the Under Secretaries of .

S_tate for housing and fire safety, Exhibit RBKC 4, as fullbws:_

“The upgrading of non-fire-resisting door assemblies showld be avoided wherever possible,

The proctice Is generally impractical and uneconomic and is reliant upon strict odherence to

6
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suitable, purpose designed and tested doorset constructions is always preferable” (para.

21.8}
“A.30 Consultation with fire and réscue atithorities

Before taking any of the actions outlined alrove in respect of a fire hazard in an HMO or in
the common parts of flats, [RBKC) must consult with [the LFEPA]. For emergency remedial
action ar emergency prohibitlon, this requirement applies only so far as it is practicof {o do sp

before taking those measures {section 107 [of the HAJ} {emphasis added).

interpretatlon of the Protocol between LFEPA & RBKC

13.

Appendix 1 to the LACORS gu_idance, states as follows:

“A.6 Inview of the duel enforcement regime, there is u clear need for consistent and
coherent joint working arrangements between locai housing authorities and fire and rescue

authorities when applying the two sets of leglilation. Uncoordinated regulaiion places o

. burden on housing providers and leads to confusion, duplication and unnecessary expense. '

14.

15.

With this in mind, in My 2007 the fire safety housing working group pubﬁshed a Protocol

between local housing authorities end fire and rescue authorities to improve fire safety...”

The May 2007 protocol referred to appears at Appendix 2 to the LACORS Guidance. Its
cantral purpose was the integration of enfén:ement policy in respect of fire safety between
the relevant fire and local authoritées. It was expressly endorsed by the UndérSecretaw of
State with responsibility for Housing, Baroness Andrews OBE, and the Under Secretary of
State with responsibility for Fire Safety, Angela Smith MP. The Under ﬁecretaries
commended the pratocol to local autharities and fire authorities alike to promote a

“coliahorative” approach to the “partnerships” between the authorities at a lacal level.

The Protocol between RBKC and LFEPA, Exhibit RBKC 1, signed on 17 Movember 2011 and
20" February 2012 respectivélv, was produced under the auspices of the Government

endorsed protocol, In partlcular, it reflects the presumptions that

{i) the purpose of the protocol is to promote LFEPA and ABKC working together to agree

how their respectlve strategias can complement one another;

D
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{2) the responsibilities for inspecting certain categories'uf property are expressly discrete

“to promote the efficient use of resources”;

{3} LFEPA will be the [ead enfarcement authority In respect of all multiple-occupied

accommodation that is owned or managed by RBKC;

(4) similarly, “[RBKC) acknowledges that LFEPA will monitor and enforce fire safety

stondards, to a sul:isfacfory standard, in premises [including all muki-occupied

accommodation owned or managed by RBKC);

(5) RBKC will remaln responsible for enforcing the provisions of the HA ha_uing regard to the ; -
principles and requireh‘nent’s of the FSO, and will manitor and in.spect its own prefnises to -
ensure adeguate fire safétv standards; and will enforce fire safety star_ldards In '

f"_ | accordance with the HA and the Housing Health & Safety Rating System ["ihe HHSRS"),

_having regard to relevant published documents.

16. In addition, ihe Protocol provides that, “LFEPA acknow!edges_ that the ﬂré sqfety standoards
" required by [RBKC) under [the HA] wilf, in most coses, achieve a mtfsfactory level of fire
safety for relevant persons os required under [the FSO)”. Moreover, one of the "underlying
principles” of the Protocol is, “to acknowledge that both aufhoriﬁ'es will always seek to act in

good faith”.
17. LFEPA have now clarified their position in seven important respects: .

{0) LFEPA do not accept that tﬁe wording of section 3 means that it would take the lead on

enfarcement In respect of commen parts in purpose built Blocks; .

' {1) Whilst the LIEPA retain an "overall” enforcement role, it is for RBKC to take any

enforceirient action agalnst individual leaseholders. Moreover, the LFEPA is prepared to oo
issue notices against RBIC as landlord (i.e. as “responsible person”} notwlthstanding the
* LFEPA’s ability ta enforce against individual leaseholders pursuant to article 5(3) of the

FSO;
(?} LFEPA cons.idcr RBKC Ialre able to enforce against individval leaseholders under the HA;

(3}. clause 2(i} of the sample lease, Exhibit RBKC 3, equips RBKC with a civil cause of action

against its leaseholders who do not comply with fire precautions under the HA / F50. In

8
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()

18.

{1

15.

20,

this regard, LFEPA seek to rely upen an unidentified decision of the Upper Lands
Valuation Tribunal, which seems likely to RBKC to be that of Skeffiefd CC v. Ofiver [2007]

(Lands Tr);
{4) LFEPA's resaurces are under greater straln than RBKC's;

(5) LFEPA Is seeking guidance from the Secretary of State in respect of “this entire isste”.

Construction of sectlon 3

RBKC submits that LFEPA’s pasition on this polnt is unienahle, Not only is the wording of the
ﬁro_tocol entirely clear, unambiguous and plain, it also reﬂectslthe Government appmved
prutuéul. There is simply no support for LFEPA's canstruction in the Protacol itself. The
LF-IEPA's slance on this point is Indlcative of its attitude to the issues which arise, which In

itself gives rise to comcern on RBKC's part.

Responsibility for enforcement

In respect of this related point, the Protocol provides both for LFEPA to be the lead authority
in respect of accommodation in multlple occupation owned or managed by RBKC. However,
it also provides for RBKC to inspect its own premises. Whilst apparently contradictory, in
this respect the Prutocdl chimes with the terms of the HA and the official guldance which

accompanies It. Paragraph 1.4 of the Fnforcement Guidance provides as follows:

“..Although local authorities cannot take statuiory enforcement action ggainst themselves in
respect of their own stock they will be expected to use HHSRS fo assess the condition of their
stock and ta ensure their housing meets the Decent Home Standard”.

RBKC subrnits that the guidance accordingly expressly disowns any suggestion that the local '

authority could be the lead enforcement authority for fire issues in respect of its own stock.

Whilst RBKC acknowledges its ongoing respensibility to make Inspections'under the HA, it is

- notahle that following inépection, section 10 of the HA requires RBKC to notify LFEPA if_an

- 21,

inspectlon under the auspices of the HA reveals a prescribed fire hazard {i.e. a Category 1 or

2 hazard where the risk of harm is associated with exposure to uncontrolled fire and

associated smoke (reg. 4 of the 2005 Regulatlons)}.

This requirement, in RBKC's submission, identifies the fundamental flaw in LFEPA’s positlon

" hoth in respect of who should be the lead enforcerent authority and who the appropriate -

9
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targei of any enforcement actlon should be: on LFEPA’s analysis, it will be for RBKC o
inform LEEPA of matters which would form the basls of enforcement action by LFEPA against

RBKC. Such an approach by LFEPA could not, it is submitted, be regarded as consistent with

*the principles of the Protocol as expressed or the spirit of the Government endorscd

protocol which it seeks to emulate. It flies in the face of the fundamental principies of

‘collaboration and distinct expenditure of resources between the twe authorities which

' exprassly lle at the heart of the Protocol.

(2}

22

Enforcement agalnst Leasehslders under the HA

[n terms of the suggestidn, that RBKC could / should take direct action against leaseholders,
the prescribed method of assessing risk provided by the 2005 Regulations becomes relevant.

The Housing Health and Safety Rating System (HHSRS) For the hazard of Fire requires an

individual assessment of each flat and the commen parts to be carried out and risk assessed

23.

24,

by carrying out an inspection inside the flat. This results in an unwieldy and curmbersome
approach for assessing risks in large purpase built blocks which does not take inte account
an overall assessment for the whele block. HHSRS is primarily based on assessing the risk to

the aocupants of the flat. The FSO provides a more appropriate approach as it Is based on an

‘overall assessment. of risk in the block.

Risks are highly likely to be assessed as much lower for the purposes of the HA than as
assessed by the LFEPA for the purposes of risk. This.is because for the HA, the risk is based
on an individual risk asséssment of the likelihood of a fire causing harm to the occupier _

within the twelve months after the inspection, whereas the LFEPA approach assesses the

risks of injury on the assumption that a fire occurs.

It is afl but impossible tﬁ envisage the HA assessment of a substandard entrance door which
could per se cross the threshold from Category 2 into Category 1 by the application-of the
HHSRS. . RBKC submits that it is contréry to current jurisprudential thinking that the
autharity whose prescribed method of risk assessment relatively minimises the risks should
i)e the lead autharity, in particular Bearing in mind given the Court’s approach in caces such

as LFEPA v. Shell {2008) and LFEPA v. New Look [2010) EWCA Crim 1268:

.. “when it comas te fire, one does not irave to think very deeply in order to appreciate the
poteatlal for disaster.”, {New Look at para. 40 rehearsing the judgment of HHI Rivlin QC at -

first instance)

10
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25.

(3)

26.

Moreover, LFEPA's suggested approach runs directly contrary to the Protocol between
LFEPA and RRKC. The terms of the Protocal take into account that it is appropriate that the
FS0 takes precedence and that the LFEPA is the authority to enforce that legislation, which

makes particular sense not least as LFEPA has the expertise and experience in enfarcing the

“defend in place fire strategy” that is used to .pmtect residents in the event of a fire.

Using clause 31} of the sample lease to enforce against [easeholders

An absence of adequate fire protection per se will not render a doar “aut of repair” thereby
triggering either of the parkies’ competing covenanis to repair or maintain the door. A door

will only be “out of repoir” such as to enable RBKC to use clause 3(i) of the lease at the point

at which 1t fails to operate as a barrier ta the gutside or similar. A shorttallin fire protectioh

27,

28,

rating or similar simply will not fall within the requisite classificatian.

Indeed, RBKC submits that for exactly the same reason, the matter goes further and also
dispenses with the Issue of * rotet_tion of the building” on which the LFEPA seek to rely in
clause 3{) of the lease, hecause thisis a category of maintenance, repair and upkeep. The
considerations which arise under the cases follawing Quick v. Taff Ely BC [1986) QB 809
regarding maintenance or repair as opposed to betterment still apply. In particufar, we note’
the ohservations of Laws L in Alker v. Colfingwaoad HA [2007] 2 EGIR 43; unfess a door has
deéteriorated 5o as to afford less protection to the building than it did previously, it could nﬁt
be said o be “out of repair”, notwlthstanding that fire safety standards have changed in the
meantime. It is only in circumstances in which it is possible to Identify {hat a parﬁcular

leaseholder has changed the nature of the door by reference to the protection that it

_affords the building siﬁce the commencement of his lease that clause 3(i} would enable

RBKC to bring an action for breach of covenant,

The position RBKC faces in respect of the entrance doors is that described ih paragraph 28.5

of the Local Governiment Group's Guidance at tab 10 of our papers (“the LGG Guldance”),

which states as follows:

“, Sometlmes, flat entrance doors may he oltstde the control of a freeholder. For examp:’e,.
often, under each resident’s lease, the door is legally part of the demised premises and so

respons!bt’h’ty for the maintenonce of the flat entrance door rests with the resident. The

landiord has ne tegal right to force a tenant to upgrade the door to the current standard, nor

11
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29

30

31.

to corry aut I'be works unilaterally. However, In a case of impasse, o landlord sheulfd refer

the matter to the relevant enforcing authorlty” (emphasis added).

_Thls puldance represents a further strong indication that it falls ta the LFEPA to take any

necessaty action against the Ieaseholder; not RBKC.

Moraover, the absence of any actionable term of the lease with respect to updafi’ng the
doors preciudes bi'inging an action for injunctive relief / specific performance in the High
Court. No cause of action would lie unless RBKC could prove that the leaseholder has
altered / damagad / replaced the prévious door such that the protection it / the new door

affords the building has heen reduced.

RBKC also draws the Secretary of State's attention to article 5{4] of the F50. It provides as

follows:

“Where o person has, by virtue of any contract or tenancy, an obligation to any extent in

relgtion to -

{(a) the maintenonce or repair of ony premises, including anything in or on the premises, or

{b) the safct}; of any prémfses, ;

32.

that person Is to be treated, for the puiposes of poragraph (3), as befn'g a person who has

control of the premises ta the extent that his obligation extends”.

Glven the analysis of the relevant clauses of the leases above, the question arises as 1o

whether a leascholder could seek to rely on article 5(4) against the LFEPA were [t to bring

enforcement action against the leaseholder on the basis that the application of the F50 to

the leasehelder is limited to the clauses to maintain and repair. However, In RBKC's
submission, the leaseholder could not. The “conire. " for the purposes of ar_ticle 5(3} oﬁ the
basis of which LFEPA could éct against a leaseholder in respect of the condition of an
entrance door does not detive from the couénant to repair, but rather from the demise of
the entrance door to-the leasehalder in the lease. This analvéis Is consistent, in particular,
with the guidaﬁ_ce in paragraphs 29.1 to 29.3 &f the LGG Guidance (set out in fult above, and
at Exhibit RBKC 2). Whilst that guidance identifies that it may he more appropriate for

ensuring the purposes of the FSO are met in respect of entrance doo'_rs, it also states that -

r
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33.

a4,

{4}

35.

this witl be subject to (and the very reason for) such protocols as exist in this case 1o identify

which authority will take the lead.
Further in this regard, clause 2{ifi} of the sample lease provides as follows:

“fiii) Upon receipt of any notice order direction or other thing from any competent outhority
affecting or likely to affect the whale or any purt of the demised premises the Building or the
Lstate whether the same sholl be served directly on the Lessee or the original or a copy
thereof be received from any other sources or persons whotsoever forthwith so for as such
nc;tr'ce order direction or other thing or the Act reguiations or other instrument tnder or by

virttte of which it is issued or the provisions hereof require him so to do to comply therewith

at his own expense...”

This covenant would reguire the leaseholder to comply with an enforcement notice, .
whether issued by the LFEPA under the FSO or by RBKC under the HA. As it applies to bath
statutory regimes, at first blush it is of neutral irpact as to which authority shauld take the
lead for enforcemenl. However, it does ensure that enforcement action by the LFEPA would
have teeth as against the leaseholder. Itl does not appear that the LFEPA currently refer to

this clause in particular in relation to its interpretation of the Protocol.

& [5) _Besburces

RBKC submits that LFEPA's contention based on resources is unattractive {both authorities

" are funded from the public purse}, and certainly does not displace the plain and clear

agreement reached In the Protocol, as discussed above. In truth, LFEPA's positio_n seems
very significant]y driven by an attempt to avold having to expend resources clischarging
responsibilities which it has undertaken to perform, not only asa matter of duty under the
FSO, but in accordance with the Protocol. RBKC submits Its posltlon cannot be sustained, not
least as [t would lead to very significant duplication of expenditure of public resourges which

Is speclfically one of the consequences which protocols such as that enacted between LFEPA

and RBKC are deslgned to avold.

Threat of prosecution

13
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36. Asdiscussed briefly above, RBKC submits that enforcement action against RAKC by the

37

38.

LFEPA is abusive of the Court’s process, and is therefore unsustainable on that stand-alone
basis. It is axiomatic that any enforcement act_iuﬁ has to be justifiable an the terms of an
enforcement authority’s own pdlic'v. The Protocol now forms part of the LFEPA’s policy as'to
how it will enforce the FSO. RBKC submits that it would be Entirély éontrary to the ethas of
cbupe_ration and collaboration underlying the Protocol, let alone the central tenet of
rninimising the expenditure of public resources, for tha LFEPA to pursue RBKC in '
ciroumstances in which RBKC has itself continuad to comply with the Protocol, In particular,
in respect of matters which have been brought to LFEPA’s attention by RBKC pursuant to

section 10 of the HA, However, this is exactly the t:n:'ursé,l which LFEPA have threatened.

The issue of enfarcement notices isﬁued or prosecutions by LFEPA against RBKC would be an
abuse of the Court's pracess on the basis that it was wholly contrary to the Protocol which
now forms part of the LFEPA’s enforcement policy, following the ratianale of R. v. Adaway
[2004]) EWCA Crim 2831.. In Addwby, a trade descriptions prosecution, the enforcement
policy only pérmi'tte'd prosecution if the defendant had acted fraudulently, deliberately or
persistently. Mr. Adaway had naot. The Court of.Apr;eal upheld his appzal that the
praceedings were an ahuse of the Court’s process. The Court was unsympathetic to the

prosacution’s failure to apply its own policy:

 “We cannot emphusise tao strongly that before crimingl proceedings are instituted by a focal

authority, acting in relotion to the strict liabliity offences created'by the Trade Descriptions -
Act, they must consider with care the terms of their own prosecuting palicy. if they foil to do '
s-o, or If they reuch a conclusion which is wholly unsupported, as the conclusion to prosecute
in this case was, by material estab!ishfng the erlterio for prosecutrbn, it is unlikely that the
courts will be sympathelic, in the fdce of the other demands upon their fime af Crawn Court

and appelfate level, to attempts to justify such prasecutions”,

‘This category of abuse of pnjcess is now well established and has been extended to other

arcas of 'reg'u!atélr\r p_rosecution (e.e. Stroud DC v. Equiland (_28"’-30“‘ April 2008, Bristol

Crown Court, HH) Tlcehurst, unreported)]. RBKC submits that the terms of the Protocol and

its context are such that enforcement action such as that overtly threatened by LFEPA

against RBKC Talls into the same category, and should not be countenanced.

Conclusion
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39. In light of all the matters set out above, RBKC seeks the Secretary of State's guidance as to
whetﬁer It or LFEPA is lead enfarcement authority in respect of leasehold flat entrance doors
and how the two authorities are to interact ta cooperate in respect of eﬁfornemenl. as
opposed to RBKC operating under the threat of enforcement action from an authority which

otherwise disavows a duty to act.

JOHN COOPER

HARRY VANN

20% February 2013

Crawn Office Chambers
2 Crown Qfflce Row
Temple .
London EC4Y 7HJ
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