IN THE MATTER OF THE INQUIRIES ACT 2005
AND IN THE MATTER OF THE INQUIRY RULES 2006
THE GRENFELL TOWER INQUIRY
STUDIO E ARCHITECTS LIMITED
MODULE 1 AND MODULE 2
CLOSING SUBMISSIONS
1.

INTRODUCTION

1. 1

Studio E would like to repeat its expression of deepest sympathies for the
deceased, their families, their friends and the community of Grenfell Tower, and all
those affected by the tragic events of 14 June 2017. Studio E continues to be
committed to assisting the Inquiry in its work to understand and reach conclusions
that will prevent such a disaster ever reoccurring.

1.2

Central to that should be an understanding of how there came to be such a large
number of tall buildings in the country with the same or similar materials as Grenfell
Tower. The Inquiry's Terms of Reference which are of relevance to Modules 1 and
2 are:
"1. To examine the circumstances surrounding the Grenfell Tower on 14 June 2017,
including: [ ... ]
(b) the design and construction of the building and the decisions relating to its
modification, refurbishment and management;
(c) the scope and adequacy of building regulations, fire regulations and other
legislation, guidance and industry practice relating to the design, construction,
equipping and management of high-rise residential buildings;
(d) whether such regulations, legislation, guidance and industry practice were
complied with in the case of Grenfell Tower and the fire safety measures adopted in
relation to it. " (emphasis added)
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1.3

To assist it in fulfilling these Terms of Reference, the Inquiry has appointed various
experts in relevant fields.

1.4

For the reasons set out in detail in Studio E's Opening Statement, the Appendix to
Studio E's Opening Statement, the Suggested Lines of Questioning of Paul Hyett

(Studio E's Previous Submissions) and expanded upon below, it is respectfully
submitted that the Inquiry cannot fulfil its Terms of Reference by relying on the
evidence provided by its appointed architectural expert, Paul Hyett.
1.5

As explained in Section A of these submissions, Mr Hyett does not have the
necessary experience or expertise to be able to effectively advise the Inquiry on the
issues relevant to its Terms of Reference and Mr Hyett has chosen not to consider
other evidence available to him regarding a responsible body of the profession at
the time of the works. This means that the Inquiry cannot rely solely on Mr Hyett's
evidence in relation to all matters concerning the role of the architect and cannot
rely on Mr Hyett's evidence at all to understand industry practice of architects at the
relevant time. Mr Hyett's evidence should therefore be given little to no evidential
weight.

1.6

In Section B of these submissions, examples of the impact of Mr Hyett's lack of
experience on his oral evidence are outlined in order to demonstrate why reliance
on Mr Hyett's advice would risk the Inquiry's conclusions being ill-founded.

1.7

For the reasons set out in paragraphs 4.4 to 4.6 of Studio E's Opening Statement,
Studio E has been limited in its ability to review and receive legal advice on the
majority of the evidence provided to the Inquiry to date. These submissions respond
to Module 1 and, to the extent possible within these restrictions, to Module 2.

2.

SUMMARY OF STUDIO E'S POSITION

2.1

The relevant regulatory system was "not fit for purpose" 1, was "ambiguous and

open to widely varying interpretation"2 , contained areas "of confusion, disagreement

1

The Interim report in the Hackitt Review dated 18 December 2017, page 5.
RIBA submission to the Call for Evidence by the Independent Review of the Building Regulations and Fire
Safety by Dame Judith Hackitt. https://www.architecture.com///media/9A28CF7EAECC4537AOCC?F132CC46075.pdf?la=en
2

2
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and loose interpretation'r3 and had permitted the routine use of what are now

considered to be unsafe cladding materials on buildings for many years.
2.2

Studio E notes that currently, the MHCLG 4 has identified 469 buildings with ACM
cladding systems unlikely to meet the Building Regulations, 257 of which are in
London. 5 There are also estimated to be a further 1,700 buildings with combustible
non-ACM cladding above 18 metres which required remediating from the Building
Safety Fund. 6 These c.2,000 buildings therefore represent c.16% of the estimated
12,500 high rise residential multi-occupied buildings of 18 metres or more in height
or more than six storeys (whichever is reached first). 7 This is a significant
percentage of buildings which have similar characteristics to those of Grenfell
Tower.

2.3

Certain product manufacturers are now widely reported to have produced materials
and testing data which had the effect of misleading designers and other parties
including Building Control Officers, Approved Inspectors (and, on occasions, fire
engineers) to consider that their products were safe. The certificates obtained from
industry bodies such as the BRE, LABC, BBA and NHBC (on which professionals in
the industry reasonably relied) are now known to not accurately reflect the risks
posed by some of those products which further misled designers to consider that
these products were safe. The impact on a designer's understanding of the risks
presented by such products cannot be understated.

2.4

The tests by which the conformity of a product to the criteria within ADB2 or BR135
are of a scientific, not an architectural, nature. A reasonably competent architect
would not be expected to have an understanding of what these tests entail and

3

Appendix F of Dr Barbara Lane's 2018 report to the Inquiry.
https://assets.grenfelltowerinquiry.org.uk/documents/Dr%20Barbara%20Lane%20report%20%20appendix%20F 1.pdf
4
Ministry of Housing, Communities and Local Government
5
MHCLG Building Safety Programme, Monthly Data Release England, 31 May 2021 https://assets.publishing.service.gov.uk/governmenUuploads/system/uploads/attachment data/file/994404/B
uilding Safety Data Release May 2021
6
The Housing, Communities and Local Government Committee report titled 'Cladding: progress of
remediation' published on 12 June 2020
https://committees.parliament.uk/publications/1438/documents/13153/default/ Studio E also refers the Inquiry
to the Committee's updated report published on 29 April 2021
https://committees.parliament.uk/publications/5702/documents/56234/defaulU
7
MHCLG Building Safety Programme, Monthly Data Release England, 31 May 2021 https://assets.publishing.service.gov.uk/governmenUuploads/system/uploads/attachment data/file/994404/B
uilding Safety Data Release May 2021

3
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would satisfy itself that the products had met the necessary criteria by reference to
and reliance upon documents which confirm that compliance. For instance, where
the LABC asserts that K15 may be considered to be a material of limited
combustibility, a reasonably competent architect would not consider itself competent
to challenge such an assertion.
2.5

These complexities, actions and I or failures created an industry in which certain
materials were routinely marketed, certified, specified, reviewed and signed off as
compliant with the regulatory regime. The industry gained confidence from the
continued and widespread use of these materials in reliance on the above identified
factors.

2.6

Studio E did not have any knowledge at the time of the Project that the products
used on the Tower were unsafe, and it could not reasonably have been expected to
know that they were not safe.

2.7

Other members of the project team had previous experience of using the same or
similar materials (Max Fordham and Leadbitter for the insulation, Harley and Rydon
for the panels). Studio E was aware that similar products had been used on high
rise residential buildings for many years, and that the fagade specialist would be
responsible for satisfying compliance to the Building Regulations.

2.8

Studio E considers that the significant volume of tall buildings with materially similar
cladding systems demonstrates that Studio E acted in a manner consistent with a
responsible body of its profession.

2.9

Mr Hyett does not have the relevant experience or expertise to advise the Inquiry on
issues relevant to its Terms of Reference nor on whether Studio E performed its
services with reasonable skill and care. Mr Hyett has also failed to carry out his
instructions and to assist the Inquiry in achieving its Terms of Reference by
expressly closing his mind to the over 2000 other buildings having similar
characteristics to Grenfell Tower. As such, and in accordance with judicial guidance
and the Civil Procedure Rules, Mr Hyett's evidence should not be given the weight
of that of an expert and should, Studio E submits, not be relied upon by the Inquiry
concerning the role of the architect or industry practice of architects at the relevant
time.
4
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2.10

Instead, it is imperative to the Inquiry's Terms of Reference and to the inquisitorial
task for which it has been appointed that it broadens the scope of its investigations
beyond the Grenfell Tower refurbishment to understand why it is that c.2,000 design
teams concluded that materials were safe to use and compliant with the Building
Regulations when they are now considered to require remediation. On any analysis
this indicates a systemic issue.

3.

THE STANDARD OF REASONABLE SKILL AND CARE

3.1

Studio E does not understand it to be contentious that in order to assess Studio E's
performance of its obligations, it is necessary to establish whether Studio E used
reasonable skill and care in carrying out those obligations.

3.2

The Courts have provided extensive guidance on what constitutes reasonable skill
and care in the context of professionals. For instance, Bingham LJ has said:

"... a professional man should command the corpus of knowledge which forms part
of the professional equipment of the ordinary member of his profession. He should
not lag behind other ordinarily assiduous and intelligent members of his profession
in knowledge of new advances, discoveries and developments in his field. He
should be alert to the hazards and risks inherent in any professional task he
undertakes to the extent that other ordinarily competent members of the profession
would be alert. He must bring to any professional task he undertakes no less
expertise, skill and care than other ordinarily competent members would bring but
need bring no more. The standard is that of the reasonable average. The law does
not require of a professional man that he be a paragon combining the qualities of
polymath and prophet. "8
3.3

This explains that the actions of a professional person are to be assessed as
against the actions of other ordinary members of their profession at the relevant
time.

8

Eckersley v Binnie Partners (1988) 18 Con. L.R. 1. This passage was quoted with approval by the Court of
Appeal in Michael Hyde & Associates Ltd v JO Williams & Co Ltd [2001] P.N.L.R. 233 at [24] per Ward LJ
(with whom Sedley and Nourse LJJ agreed). Passage and footnotes taken from Jackson & Powell on
Professional Liability 8th Ed - 9-097
5
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3.4

The leading authority for the concept of what this standard of care entails is Bo/am v

Friern Hospital Management Committee, which was upheld by the House of Lords
and is recognised in professional liability cases as the appropriate test (also known
as the 'Bolam test'). 9 In Bo/am, a doctor was found not to be negligent "if he has

acted in accordance with a practice accepted as proper by a responsible body of
medical men skilled in that particular art". 10
3.5

The Bo/am test is not restricted to medical professionals; indeed, Lord Browne
Wilkinson in Bolitho (deceased) v City and Hackney Health Authority held that:

"The locus classicus of the test for the standard of care required of a doctor or anv
other person professing some skill or competence is the direction to the jury given
by McNair J. in Bo/am v. Friern Hospital Management Committee" [emphasis
added]. 11
3.6

The case of Nye Saunders & Partners v Alan E Bristow (1987) 30 7BLR 92 applies
the Bo/am test specifically to architects. At paragraph 103 of the judgment, Stephen
Browne LJ explained an architect's duty of care as follows:

"Where there is a conflict as to whether he has discharged that duty, the courts
approach the matter on the basis of considering whether there was evidence that
at the time a responsible body of architects would have taken the view that the
way in which the subject of enquiry had carried out his duties was an appropriate
way of carrying out the duty, and would not hold him guilty of negligence merely
because there was a body of competent professional opinion which held that he
was at fault. "12
3.7

When establishing what constitutes a 'responsible body' in a particular profession,
Lord Browne-Wilkinson in Bolitho at 241-242 said that:

" ... the court has to be satisfied that the exponents of the body of opinion relied upon
can demonstrate that such opinion has a logical basis. In particular in cases
9

Bo/am v Friern Hospital Management Committee [19571 2 All ER 118
Bo/am v Friern Hospital Management Committee [19571 2 All ER 118 [587]. This passage has been relied
on by several judges in subsequent cases, including notably Lord Browne-Wilkinson in Bolitho (deceased) v
City and Hackney Health Authority [1998] AC 232 .
11
Bolitho (deceased) v City and Hackney Health Authority [1998] AC 232 at [239]
12
Nye Saunders & Partners v Alan E Bristow (1987) 30 7BLR 92 [103]. This passage was relied on by
Edwards-Stuart Jin 199 Knightsbridge Development Ltd v WSP UK Ltd [2014] EWHC 43 (TCC) at [115].
10

6
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involving, as they so often do, the weighing of risks against benefits, the judge
before accepting a body of opinion as being responsible, reasonable or respectable,
will need to be satisfied that, in forming their views, the experts have directed their
minds to the question of comparative risks and benefits and have reached a
defensible conclusion on the matter.". 13
3.8

The concept of what a 'responsible body' of architects entails should be decided
with reference to what was an appropriate course of action at the time the relevant
decision was made. In 199 Knightsbridge Development Ltd v WSP UK Ltd,
Edwards-Stuart J acknowledged that it is "important for the court to be astute to

avoid being beguiled by subsequently acquired knowledge" when assessing a
professional's actions in the context of the standards at the time. 14
3.9

The standard of reasonable skill and care in a professional context is therefore what
a 'responsible body' in the same profession would conclude as a logical course of
action at the time the professional in question formed their opinion. The Courts are
assisted in carrying out their assessment of this standard by appropriately qualified
experts in the relevant field.

3.10

Studio E refers the Inquiry to Studio E's Previous Submissions, in particular
paragraph 8 of Studio E's Opening Statement, which explain that in the Hyett
Report and the Hyett Supplemental Report, Mr Hyett failed to apply the appropriate
tests and standards (as described above) to the assessment of Studio E's
performance. Mr Hyett continued to fail to apply the correct standard during his oral
evidence and Studio E respectfully submits that this is because Mr Hyett does not
have the necessary experience as either an expert or an architect to opine on these
issues.
SECTION A - MR HYETT'S EXPERIENCE

4.

THE APPOINTMENT PROCESS OF THE ARCHITECTURAL EXPERT

4.1

On 22 June 2017, the then Prime Minister, Theresa May, announced the Public
Inquiry to Parliament. On 15 August 2017, Terms of Reference for the Public Inquiry

13

14

Bolitho (deceased) v City and Hackney Health Authority [1998] AC 232 at [241] - [242]
199 Knightsbridge Development Ltd v WSP UK Ltd [2014] EWHC 43 (TCC) at [109]

7
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were announced. On 13 June 2018, the Inquiry appointed Mr John Priestley as its
architectural expert. It was subsequently established, however, that Mr Priestley
was not a registered architect and he was therefore replaced by Mr Hyett in or
around October 2018, some 15 months after the fire.
4.2

It is unclear why the Inquiry did not seek to appoint an architectural expert as early
as possible in its process. For instance, we understand that Dr Barbara Lane was
appointed on 16 November 2017 and we assume that Dr Lane was approached
regarding her potential appointment well in advance of this date.

4.3

For the reasons set out below, Studio E considers that Mr Hyett is insufficiently
qualified as both an architect and an expert to assist the Inquiry with its Terms of
Reference and his lack of experience fundamentally undermines all of his evidence
in the Inquiry. Had the Inquiry acted earlier to make this key appointment an
appropriately qualified expert would likely have been secured.

5.

MR HYETT'S EXPERIENCE AS AN ARCHITECT

5.1

The evidence provided by Mr Hyett to the Inquiry to date, including the Hyett Report
and Mr Hyett's Supplemental Report (the Hyett Supplemental Report), has given
rise to significant concerns that Mr Hyett does not have the requisite experience and
expertise as an architect to advise the Inquiry on the issues relevant to its Terms of
Reference.

These concerns are set out in detail in Studio E's Previous

Submissions.
5.2

Mr Hyett's oral evidence has compounded these concerns. In oral evidence, Mr
Hyett confirmed that he has:
5.2.1 never been involved in an overcladding scheme; 15
5.2.2 never applied section 9 or section 12 of ADB2 in practice; 16
5.2.3 was not aware, prior to his work for the Inquiry, of what are now known as the
different routes to compliance with functional requirement B4 of the Building
Regulations; 17

15
16

Day 63, Page 54, Lines 22 and 23.
Day 63, Page 60, Line 8.

8
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5.2.4 was not aware, prior to his work for the Inquiry, of the BCA Technical
Guidance Note 18 (either in its first version or revision 1 published a year
later); 18
5.2.5 has never compiled a specification using the NBS Software used by Studio E
on the project; 19
5.2.6 for the last decade and a half of his career, not been at "the pit face" of
projects; and 20
5.2.7 does not demonstrate sufficient knowledge or understanding of design and
build procurement. 21
5.3

Mr Hyett has therefore never personally dealt with the very issues on which he is
now seeking to provide expert evidence.

5.4

It appears that Mr Hyett's one and only experience of cladding is on a new-build
stadium in Perth, Australia. Mr Hyett's oral evidence on this project was short and
vague. However, it appears that:
5.4.1 Mr Hyett accepts that a new build stadium is a very different type of building
to an existing high-rise residential tower as at Grenfell Tower; 22
5.4.2 The project was situated in a different jurisdiction with different regulations,
legislation, guidance and industry practice to that which applied to Grenfell
Tower· 23
'

5.4.3 While Mr Hyett was aware of cladding design work being carried out on the
project, he may not have actually been involved in that work; 24

17

Day 64, Page 42, Lines 16 to 25 and Page 43, Lines 1 to 5.
Day 64, Page 45, Lines 9 to 19.
19
Day 64, Page 67, Lines 18 to 25.
20
Day 63, Page 60, Lines 8 to 10.
21
As evidenced in Section 11 below. E.g. Day 64, Page 18, Lines 7 to 14.
22
Day 63, Page 57, Lines 18 to 24.
23
Evidenced by Mr Hyett's use of the term "codes" in place of Building Regulations.
24
Day 63, Page 55, Lines 21 to 25 - Mr Hyett explains the composition of the architectural consortium and
states at Page 56, Lines 7 to 11: "/did see that cladding work being developed, I saw the principal drawings
developed with the structural engineers, the packages prepared, and then issue out via the main contractor
to the subcontractor for tendering." This appears to indicate that, while Mr Hyett was aware of the work being
carried out, he was not personally involved.
18

9
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5.4.4 To the extent Mr Hyett was personally involved, the only specific references
to cladding design work in his oral evidence appeared to be primarily
architectural: "the configuration of the cladding; the sizing of the panels"; 25
5.4.5 During the course of his involvement, Mr Hyett does not appear to have
gained the knowledge that ACM panels had either a PE or and FR core; 26
and
5.4.6 As the project was a design and build project, Mr Hyett made clear that
design responsibility for the cladding rested with the main contractor (with
that design to be developed by the cladding subcontractor). 27
5.5

Mr Hyett did not explain and Counsel did not seek clarification on:
5.5.1 What specific materials were used in the cladding system on that project;
5.5.2 The build-up of those materials (including fixings and to the extent required,
insulation and cavity barriers);
5.5.3 When the materials and build-up were specified and by who;
5.5.4 What consideration was given to the fire safety of the system and its
compliance with relevant state and I or federal guidance, legislation and
industry practice; 28
5.5.5 When consideration was given to those issues and by who; and
5.5.6 What obligations the architects on the project had once, as Mr Hyett
explained, the main contractor had accepted design responsibility and the
cladding subcontractor was developing the cladding design and whether Mr
Hyett carried out those obligations himself.

25

Day 63, Page 56, Lines 22 and 23, note the references to the structural considerations on the project.
Day 64, Page 85, Lines 9 to 11. Mr Hyett was asked about the period 2012 to 2016. Construction of the
Optus Stadium appears to have taken place between 2013 and 2018.
27
Day 63, Page 55, Lines 21 to 25.
28
On Day 63, Page 57, Lines 6 to 14 Mr Hyett gave a short and vague explanation as to the approach to
compliance with the "codes". Mr Hyett makes no specific reference to which codes, or which parts of those
codes apply to fire safety and his reference to the structural engineers' involvement indicates that the work
done may have related to structural considerations regarding the angle of the walls, in continuation from his
earlier explanation on Page 56, Lines 19 to 23.
26

10
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5.6

If this project comprises the totality of Mr Hyett's practical experience of cladding,
then the failure to bring into evidence the scope of that experience and its relevance
to the issues on which he is being asked to opine represents a significant omission.

5.7

In any event, it remains that Mr Hyett's experience of cladding is (at most) limited to
a single project which, for the reasons set out above, bears little relevance to that of
Grenfell Tower. Mr Hyett cannot, therefore, express a valid expert opinion on these
issues and his evidence should carry no or minimal evidential weight.

5.8

Separately Studio E notes that similar concerns could be raised regarding the
Inquiry's appointed cladding expert, Mr Jonathan Sakula. Mr Sakula confirmed in
his oral evidence that he has no experience of overcladding projects on buildings
over 18m in the preceding 18 years; 29 no experience of specifying or using ACM
panels with a PE core; and, he is "not really so much involved in that part of the

industry''. 30 This increases the risk of any findings made by the Inquiry in reliance on
either Mr Hyett's or Mr Sakula's evidence being ill-founded.
6.

MR HYETT'S EXPERIENCE AS AN EXPERT WITNESS

6.1

It is unclear whether Mr Hyett has previously acted as an expert witness and
whether he has prior experience of applying the standard of reasonable skill and
care, as required by his instructions. For the reasons set out in section 10 below, Mr
Hyett has failed to apply the correct standard in his evidence to date.

When

combined with his lack of relevant practical experience, this is a flaw that
undermines the entirety of his evidence.
6.2

The Inquiry's instructions to Mr Hyett listed general obligations which included to

"confine your opinions to matters which are relevant to the issues upon which your
assistance is sought and your opinions should be confined to matters within your
expertise. If you consider that any questions or issues are beyond your expertise,
you should communicate this immediately".
6.3

The Instructions noted that the Inquiry process is inquisitorial but that Mr Hyett may
be assisted in understanding his obligations by reading Part 35 of the Civil

29
30

Day 125, Page 13, Line 1 and Page 14, Lines 3 - 5.
Day 125, Page 208, lines 17 - 21.
11
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Procedure Rules, Practice Direction 35 and the guidance for the instruction of
experts in civil claims published by the Civil Justice Council (dated August 2014),
copies of which were stated to be appended to the Instructions.
6.4

These documents state that: experts should provide details of their qualifications; 31
should make clear when a question falls outside of their expertise; 32 that experts
owe a duty to exercise reasonable skill and care to those instructing them; 33 and
that experts should have and maintain a high standard of technical knowledge and
practical experience in the professional field. 34 In such circumstances, it is
incumbent on an expert to satisfy themselves that they possess the necessary
knowledge and experience to undertake their instructions.

6.5

In civil litigation, the Courts will consider the expert's knowledge and experience and
the expert's compliance with Part 35 and Practice Direction 35 when deciding the
evidential weight to be placed on that expert's evidence.

6.6

The Courts have previously stated that "it is for the expert witness tendered to

demonstrate the expertise, not for the court to assume it"35 and where experts have
not been able to demonstrate the necessary expertise, the Courts have concluded
that the evidence should be "disregarded'' 36 or "little or no reliance placed on it" 37 .
6.7

As set out in this document and in Studio E's Previous Submissions, Mr Hyett does
not have the necessary knowledge and experience to advise the Inquiry, nor does
he appear to have maintained a high standard of practical knowledge relevant to the
Inquiry's subject matter. This is demonstrated simply by the passage of time since
Mr Hyett worked as a project architect and the fact that he has never been involved
on the type of project for which he claims to be an expert. As a result, Studio E does

31

CPR Practice Direction 35, paragraph 3.2(1 ).
CPR Practice Direction 35, paragraph 2.4(a).
33
Guidance for the instruction of experts in civil claims published by the Civil Justice Council (dated August
2014), paragraph 9.
34
https://academyofexperts.org/practising-as-expert/expert-witness/codes-of-practice/
35
De Sena & Anor v Notaro & Ors [2020] EWHC 103, paragraph 156
36
Ibid 9, 162 and 163: "Permission to adduce expert evidence on a topic by calling an accountant (or anyone
else}, is not a licence to ignore the rules as to what expert evidence is, and who can give it, or the conditions
under which it is admissible in legal proceedings."
37
Bajaj Healthcare Ltd v Fine Organics Ltd [2019] EWHC 2316 (Ch), 43 to 45.
32

12
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not consider that Mr Hyett's Indicative Approach can be said to be underpinned by a
reliable body of knowledge or experience. 38
6.8

In his oral evidence, Mr Hyett was asked "In general, would you agree that one

aspect of professional competence is understanding the limits on one's own
expertise and recognising when third-party expertise is required?". Mr Hyett
responded with "Essential". 39 Studio E submits that Mr Hyett should have
recognised that he was not qualified to accept this instruction.
6.9

Studio E therefore considers it is a matter of public interest for the Inquiry to clarify
what enquiries were made of Mr Hyett regarding his experience of issues relevant
to the Terms of Reference prior to his appointment and what information Mr Hyett
provided in response.

7.

A RESPONSIBLE BODY OF THE PROFESSION

7.1

The Inquiry instructed Mr Hyett to express his opinion "with reference to the

standards of services to be reasonably expected of an architect who had agreed to
undertake a commission of this type, complexity and scale at the relevant time .•r4o
7.2

For the reasons set out above, Mr Hyett does not have the experience of

"commissions of this type, complexity and scale at the relevant time" or of the
applicable regulations and guidance necessary to fulfil these instructions.
7.3

As such, in order to carry out his instructions, Mr Hyett was required to look beyond
his own experience to consider the actions of a responsible body of the profession
on commissions of this type, complexity and scale at the relevant time. This is clear
from the authorities discussed at section 2 above. To do this, Mr Hyett would have
been required to consider projects on other, similar, buildings.

7.4

Studio E refers the Inquiry to paragraph 8.16 of its Phase 2 Opening Statement, in
which it queried whether Mr Hyett had given due consideration to the approach of
other architects on the further 436 tall buildings (at that time) identified by the

38

Kennedy v Cordia (Services) LLP (Scotland) [2016] UKSC 6 at [44]. While Studio E acknowledges this
case stemmed from a Scottish Lower Court, it submits that the guidance is extremely useful in considering
the suitability and admissibility of expert evidence.
39
Day 64, Page 3, Lines 20 to 24.
40
Phase 2 Opening Statement of Studio E Architects, paragraph 8.7.
13
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MHCLG as having ACM above 18 metres or as being otherwise non-compliant with
the Building Regulations when examining the performance of Studio E.
7.5

Mr Hyett responded in his Supplemental Report, noting that it would have been
impractical for him to investigate and provide commentary on other projects. 41 Mr
Hyett also commented that such an approach was not part of his instructions. 42
Studio E considers that this is incorrect and demonstrates a fundamental
misunderstanding of his instructions.

7.6

In his oral evidence, when Mr Hyett was asked whether certain obligations were
typical as between an architect and a design and build contractor in the UK
construction industry and the architects' profession respectively between July 2014
and February 2016, Mr Hyett responded:
11

Well, again, I haven't surveyed the -- I haven't got any evidence of that, but I

certainly don't think they're unusual". 43
7.7

Mr Hyett was asked how common the view was at the time that insulated infill
panels, such as those used on Grenfell Tower, were part of the windows as per the
NBS Specification and should therefore have been treated as part of the external
wall construction instead. 44 Mr Hyett responded:
11

That I'm afraid I cannot do because I have absolutely no basis upon which to give

any advice there. I've not questioned others, I've seen no reports about it I know of
no other circumstances like this, other cases like it. I have no idea. All I can say is
that as I came to this piece of work, I interpreted it that way." 45
7.8

Similarly, when asked whether a reasonably competent architect would expect
Exova to continue to fulfil its obligations to KCTMO post-Rydon's appointment, Mr
Hyett responded:

41
42
43

44
45

Paragraph 2.5.10
Day 64, Page 85,
Day 64, Page 18,
Day 65, Page 27,
Day 65, Page 27,

of Part 1 of the Hyett Supplemental Report.
Lines 20 to 25.
Lines 7 to 14.
Lines 11 to 15.
Lines 16 to 21.
14
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"I think I can best answer that by saying this is a pretty unusual and unsatisfactory
situation. I don't know how unusual it is, actually. Again, I've never done an audit of
thaf'. 46
7.9

As a result, Mr Hyett is forced to make assumptions as to the prevalence or
otherwise of a particular issue. For instance, with regards to cavity barriers, Mr
Hyett stated:

" ... I haven't done any kind of audit of the buildings across the country, but where
buildings have got cassette arrangements like this, then I think those are likely - I
only say likely- to show this kind of problem unsolved". 47
7.10

Mr Hyett cannot opine on the standards reasonably to be expected of an architect
on a commission of the "type, complexity and scale" as Grenfell Tower if he has not
investigated projects of a similar type, complexity and scale. This is particularly true
when he cannot rely upon his own personal experience of similar projects, because
he does not have any such experience.

Likewise, Mr Hyett cannot sensibly

comment on the reasonableness of the choice of materials or construction
techniques at the Tower without an understanding of whether, and if so why, a
responsible body of architects involved in those other projects exercised reasonable
skill and care and yet the same or similar materials came to be used. 48
7.11

This should be of significant concern to all involved in the Inquiry, as it is ignoring
both the Terms of Reference and the over 2,000 other tall buildings where similarly
combustible materials have been used.

7.12

Studio E notes that witnesses in Module 2 discussed a number of high-rise
buildings which used similar materials and I or designs to Grenfell Tower. These are
set out in the Appendix to this document. These projects are not an exhaustive list
of those on which the same or similar materials have been identified. In light of the
number of buildings identified to date, an exhaustive list is simply not possible.
Those identified in Module 2 would, however, provide an insight into industry

46

Day 65, Page 14 7, Lines 20 to 23.
Day 65, Page 126, Lines 14 to 18.
48
Studio E refers the Inquiry to Keating on Construction Contracts, 1Oth Edition, paragraph 14-048 which
146
states "Architects are not judged by hindsight.
What may subsequently have been negligent, after reading
a warning of a risk in a publication likely to be read in the profession, may not have been ne~IW,ent in the
4
context of ordinary professional knowledge at the time of the act or omission complained of. "
47
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practice at the time of the works. There are other projects which have been
identified in the media to which reference should be made.

7.13

The evidence in Module 2 was also widely reported as identifying that certain
manufacturers of the materials used on the Tower misled in relation to the fire
safety of those materials and were able to obtain certifications for those products
from industry bodies, on which professionals reasonably relied, such as the BRE,
BBA, LABC and NHBC. This evidence is of direct relevance to the consideration of
the actions of a responsible body of the architectural profession at the relevant time.

7.14

For the Inquiry to fulfil its Terms of Reference, Studio E respectfully submits that it is
required to understand what impact the manufacturers' and certifiers' actions had on
the industry's understanding of the fire safety of their products. In particular, what
impact this would have had on a reasonably competent architect who had agreed to
undertake a commission of this type, complexity and scale at the relevant time. Mr
Hyett cannot, of course, rely on his own experience of the impact of the actions of
these entities as he has no such experience.

7.15

Further, for reasons currently unclear, the Inquiry has elected not to hear the
Government's evidence on the relevant regulatory regime until Module 6.

That

there are over 2,000 tall buildings subject to the same or similar issues in the
country raises serious questions as to the systemic failure of the regulatory regime.
To date, Mr Hyett appears to have given little or no consideration to the impact of
these regulatory failures on the project and on the standard of care to be applied.
Studio E submits that Mr Hyett cannot fulfil his instructions without first having heard
the Government's evidence on why its regulations failed to prevent numerous other
buildings being designed with the same or similar materials.
7.16

The structure of the Inquiry risks the decisions taken by entities like Studio E being
viewed as the exception, when in fact, the evidence suggests that they were
consistent with industry practice and the then understanding of the regulatory
requirements.
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7.17

By failing to take account of the significant numbers of similar buildings and I or
buildings with similar materials, the complexity of the regulatory regime and the
actions of the manufacturers as detailed in Module 2 of the Inquiry prior to and at
the time of the works, Mr Hyett has not examined Studio E's performance by the
correct standard. Further, he has failed to take account of his instructions and the
Terms of Reference which expressly require Mr Hyett to examine "industry

practice".
8.

MR HYETT'S INDICATIVE APPROACH

8.1

Mr Hyett's Indicative Approach cannot be treated as evidence of a cladding design
which would have been compliant with the regulations, legislation, guidance and
industry practice at the time of the works because Mr Hyett has, by his own
admission:
8.1.1 No experience of applying the relevant regulations, legislation or guidance in
practice;
8.1.2 No, or extremely limited, experience of industry practice of cladding at the
relevant time; 49 and
8.1.3 Given no consideration to the application of the regulations, legislation,
guidance or industry practice on other, similar, projects at the relevant time.

8.2

For the reasons set out in Studio E's previous submissions, the Indicative Approach
is also:
8.2.1 Developed based on a number of assumptions which he has not tested with
an installer, rendering it a largely academic process, even going beyond what
he himself considered would be expected; 50
8.2.2 Prescriptive and, in certain areas, impractical to construct; 51

49

Even if Mr Hyett's experience on the Optus Stadium project is accepted as experience of industry practice,
it was industry practice in Australia and not in the UK.
50
Mr Hyett himself accepts that "In some respects, the Indicative Approach goes a little further than would
necessarily be expected at tender stage" (Paragraph 2.3.29 of Part 1 of the Hyett Supplemental Report) and
in his explanation of the Optus Stadium project, Mr Hyett began by affirming that the main contractor had
design responsibility as it was a design and build project.
51
See paragraph 2.7.5 of Studio E's Suggested Lines of Questioning for Paul Hyett.
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8.2.3 Developed without regard to the process whereby ACM came to be used, not
the Proteus zinc product specified by Studio E;
8.2.4 Prepared in isolation, without reference to specialists and without any of the
exigences of a live project (including time, budget and the exercise of other
obligations simultaneously), which on Grenfell Tower extended beyond solely
the overcladding of the building;
8.2.5

Not an application of the standard of reasonable skill and care; 52 and

8.2.6 Prepared with hindsight and with the benefit of extensive evidence and
assessment from industry experts in Phase 1 as to the routes by which the
fire spread, none of which was available to Studio E at the time of the
refurbishment works.
8.3

As a result, Mr Hyett's Indicative Approach is entirely academic, cannot be treated
as the evidence of an expert in this area, cannot be justly used to assess the
performance of the project team at the time of the works and should be given little
or no evidential weight.

8.4

Studio E notes that when challenged on his Indicative Approach in his oral
evidence, Mr Hyett repeatedly explained that it was not a definitive solution but one
that would require discussion with specialists. 53 Studio E submits that a responsible
body of the profession on a design and build project would not prepare a design in
the detail that Mr Hyett has prepared in an area of specialist expertise before
approaching specialists to consider the feasibility of the same. This approach would
lead to abortive work, wasted time and wasted resources.

8.5

Studio E submits that its approach in consulting with specialist subcontractors
(including Harley), subconsultants and suppliers to arrive at the information required
for the tender package was a more practical and reasonable approach than that
adopted by Mr Hyett. Harley was then able to develop the design using its specialist
knowledge, rather than Studio E endeavouring to anticipate what appropriate

52

Se paragraph 8.5 of Studio E's Opening Statement and the case of Bank of Ireland v Watts Group pie
h2017] EWHC 1667 (TCC).
3
See, for example, Day 63, Page 42, Lines 1 to 23.
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solutions might be to areas outside of its expertise (as Mr Hyett has done in his
Indicative Approach).

SECTION B - MR HYETT'S ORAL EVIDENCE
9.

INTRODUCTION

9.1

As set out below, Mr Hyett's oral evidence has confirmed Studio E's submissions
regarding the shortcomings of Mr Hyett's written evidence, and raised further
concerns regarding Mr Hyett's role in the Inquiry and the evidential weight which
should be attributed to this evidence.

9.2

It is not possible to address the entirety of Mr Hyett's oral evidence in this document
in the same way as in civil or criminal proceedings where Studio E would have had
the opportunity to adduce its own expert evidence, for the experts to discuss the
issues and decide those on which they agree I disagree and then for each expert to
be examined and cross-examined. Due to the time and page limits imposed by the
Inquiry, it is also not possible to address Mr Hyett's oral evidence in detail in these
submissions. Studio E has, however, endeavoured to identify some key areas of
concern with Mr Hyett's evidence in the following sections.

9.3

Studio E notes that Mr Hyett is also producing a separate report detailing his
recommendations about what, if any, changes he would advise should be made to
the relevant legislation, regulations, guidance and industry practices as a result of
any shortcomings that he may have identified during his work as an expert in the
Inquiry. For the reasons set out in these submissions, Studio E submits that Mr
Hyett is not qualified to make such recommendations.

10.

MR HYETT'S FAILURE TO APPLY THE STANDARD OF REASONABLE SKILL
AND CARE

10.1

Mr Hyett has previously stated that in performing his instructions he has asked
himself what standard the public has the right to expect from the profession,
irrespective of the criticisms of the regulations and regulatory process made
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elsewhere 54 . This is not the correct standard. Moreover, Mr Hyett continued to fail to
apply the correct standard in his oral evidence and the following is a non-exhaustive
list of examples.

The Appointments
10.2

On Day 64, Counsel asked Mr Hyett "What do you think Studio E should have done,

as the putative reasonably competent architect, if Rydon had not agreed the terms
of Studio E's appointment before any further work from Studio E was required, after
Rydon had won the tender?". 55 Mr Hyett responded: "Well, they can down tools or,
put another way, never pick the tools up. That would be a very good starting
point". 56
10.3

Studio E submits that the standard applied by Mr Hyett in this response is not that of
the reasonably competent architect. Mr Hyett accepts in the subsequent part of his
response to this question that "[it isn't] fair of [him] to say that at the start of every

job, following a novation, the contracts are all signed and everything is in place, but
there must be a clear indication to the architect that there is a defined scope of
work, the fees are satisfactory and things look good to go". 57 This contradicts Mr
Hyett's response that Studio E should have downed tools or not started work which
Studio E submits is impractical, unrealistic, does not reflect industry practice and
would put many projects at risk. It also implies that Rydon and Studio E had ignored
the issue whereas a new agreement had been circulated and commented on in the
first month of Rydon's involvement. 58

Use of the Building Regulations
10.4

On day 64, Counsel asked Mr Hyett whether he agreed with Mr Crawford's
characterisation of the use of the Building Regulations in the same way as one
might use an encyclopaedia. 59 Mr Hyett responded:

54
55
56
57
58
59

Paragraphs 2.5.11 and 2.5.13 of Part 1 of the Hyett Supplemental Report.
Day 64, Page 9, Lines 2 to 6.
Day 64, Page 9, Lines 7 to 9.
Day 64 Page 9, Lines 1O to 15.
Bruce Sounes Witness Statement paragraph 33.
Day 64, Page 54, Lines 22 to 25.
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"I would like to qualify my answer in that respect. Yes, the word "encyclopaedia" is
an interesting one, but yes, it's a reference document that you use and work with as
you develop your design. However, I think it's very good at some point in an
architect's career for them to have actually been completely through the Building
Regulations and, in this case, since they developed-- I didn't have them when I
trained - - the approved documents, so that one has a general familiarity with the
whole lot. That wouldn't lead to you being competent to remember it all; you would
have to work the document thereafter in that way described, as a sort of
encyclopaedia. But you need a general understanding of what's there and what
you're expected to deal with." 60
10.5

In this response, Mr Hyett is agreeing with Mr Crawford that the Building
Regulations are used as a reference document as the design develops (and are not
read from front to back at the outset of the project). This appears to be Mr Hyett's
understanding of how a reasonably competent architect would use the Building
Regulations on a project. Mr Hyett reiterates this later in his oral evidence. He
states:

"Well, they certainly -- the use of the word "encyclopaedia" for ADB2 or the
approved documents was a reasonable description of them. We don't at the
beginning of every job read the entire document; we thread our way through ADB2,
in this case, based on the work we are doing, and a particular reference may take
us to a definition, and the definition might take us to an appendix, and the appendix
might refer to another appendix. Nobody describes this better than Dame Judith." 61
10.6

Studio E notes that this contradicts the evidence in the Hyett Report that Studio E
should have carried out a "code review'' at the outset of the project. Studio E
submits that Mr Hyett's references to carrying out a "code review" are, at best, Mr
Hyett's explanation of what he proposes he personally would have done and not
that which a reasonably competent architect at the time would have done. 62

10.7

Studio E notes that Mr Hyett considers "it's very good" for an architect to have
reviewed the Regulations and Approved Documents in their entirety at some point

60
61

62

Day 64, Page 55, Lines 20 to 25 and Page 56, Lines 1 to 9.
Day 64, Page 155, Lines 5 to 14.
See Day 65, Page 32, Lines 22 to 24 and Page 33, Lines 1 to 14.
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in their career and that they would do so in preparation for the Part 3 examination. 63
What Mr Hyett considers to be "very good" is self-evidently not what the reasonably
competent members of the profession would do. Studio E also considers Mr Hyett is
wrong about this and notes that when questioned on other areas of an architect's
education and training, Mr Hyett provided vague answers which made reference to
his own education (which would not reflect the RIBA Part 2 and Part 3 curriculums
at the relevant time ). 64 Studio E respectfully submits that despite Mr Hyett's past
role as RIBA's Vice President for Education, he does not have the necessary
experience to advise the Inquiry on issues of an architect's education and, to the
extent relevant, the Inquiry should obtain information from RIBA or from respected
schools of architecture, the syllabuses for many of which are available on line.
10.8

In any event, even if an architect has carried out such a review at some point in
their career, this does not mean that the architect is competent to interpret and
reach conclusions on complex guidance on specialist issues such as fire
performance and fire safety. Studio E submits that the reasonable approach of a
responsible body of the profession in these circumstances would be to seek advice
from, and coordinate the responses of, those with the necessary expertise to advise
on these matters. As Studio E did for these works.

Interactions with Building Control
10.9

On Day 64, Counsel questioned Mr Hyett on the role of Building Control and the
way in which a reasonably competent architect would use Building Control on a
project. Mr Hyett explained that:
"There may be issues which require interpretation. There are options. You can read
the regulations -- you can read the guidance. Not the regulations; the regulations
are clear. But you can read the guidance and interpret it, it might mean this or that. I
could put - I'll use an example --

a cavity barrier in a variety of positions around the

column, I would just like to discuss that and those sort of issues might be issues
that one seeks guidance from the building control department on. "65

63
64
65

Day 64, Page 56, Lines 14 to 19.
For example, Day 63, Page 68, Line 20 to Page 75.
Day 64, Page 51, Lines 1 to 9.
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10.10 Separately, with reference to ADB2, Mr Hyett added:

"I think my experience is that they provide a pretty good guide, but nevertheless
there are still areas that one might wish to double check, and there may be, for want
of a ... I was going to use the word "safe". I don't like the word "safe". But an
example would be the cavity barrier over the top of a window. [ ... ] That might be an
issue for discussion with the fire consultant and with the Building Regulations
department. '.6 6
10.11 Mr Hyett admits he has never applied paragraphs 9 or 12 of ADB2 in practice.
However, Mr Hyett appears to be explaining here that if there are areas of
uncertainty as to the correct interpretation of the Approved Documents, in this case
ADB2, a reasonably competent architect would seek to discuss that with Building
Control or the fire consultant.
10.12 In its Previous Submissions, Studio E has explained that this was its approach on
the project (and its understanding of industry practice at the time of the works). In
order to obtain information where others had greater or more specific expertise,
which was outside the expertise of a reasonably competent architect, Studio E
consulted with those as necessary. On the project, Neil Crawford demonstrated this
approach with respect to the positioning and rating of the cavity barriers, the very
example that Mr Hyett chose to illustrate his point. 67 However, rather than
concluding that Mr Crawford was exercising reasonable skill and care in seeking to
clarify this with the appointed Fire Engineer, Exova, the specialist subcontractor,
Harley and Building Control, or rather than noting that it was Mr Crawford who had
correctly understood the purpose and requirement for cavity barriers and had
corrected Building Control on this, Mr Hyett called Mr Crawford's approach an

"abrogation of responsibility". 68 This demonstrates Mr Hyett's tendency to criticism,
the inconsistency of his evidence and his inability to apply the correct standard to
the relevant facts. Mr Hyett's characterisation of Mr Crawford's conduct is rejected
in the strongest possible terms, and in light of Mr Hyett's own oral evidence should
be formally withdrawn.

66
67
68

Day 64, Page 51, Lines 19 to Page 52.
Day 64, Page 51, Lines 1 to Page 52.
Paragraph 5.4.25(g) of the Hyett Report.
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Manufacturers' literature
10. 13 On Day 65, Mr Hyett asserted that a reasonably competent architect would have
studied Celotex's literature for the RS5000 product and should have identified the
inconsistencies within the document including that it represented that it was suitable
for buildings above 18 metres in height by way of a banner across the top of the
document but that this only applied to the system as tested. 69
10. 14 Studio E disagrees that a reasonably competent architect could interrogate and go
behind the testing data represented in these documents to identify these
inconsistencies. Studio E also notes that the evidence presented in Module 2
suggests that these inconsistencies were a "fraud on the market". 70
10.15 Studio E notes that prior to his work for the Inquiry, Mr Hyett was not familiar with
the requirements of a BS 8414 test and Studio E does not understand there to be
any evidence that other architects or designers having challenged Celotex's
literature on this point. 71
10. 16 Studio E further notes that Mr Hyett accepts that as the Celotex literature was only
made available some time after the NBS Specification was produced, Studio E
would not be required to revisit this "unless there's some major alarm or alert",
which there was not. 72
11.

MR

HYETT'S

LACK

OF

RELEVANT

TECHNICAL

KNOWLEDGE

AND

EXPERIENCE
11. 1

Mr Hyett continued to demonstrate his lack of relevant technical knowledge and
experience in his oral evidence. The following is a non-exhaustive list of examples
of areas in which Mr Hyett's opinion is flawed as a result.
Mr Hyett's flawed understanding of design and build contracts generally

11 .2

The main areas which are impacted by Mr Hyett's flawed understanding and lack of
experience of design and build are:

69
70
71

72

Day
Day
Day
Day

65,
71,
63,
65,

Page 18, Lines 21 to 25 and Page 19, Lines 9 to 13.
Page, 119, Line 9 to 12.
Page 60, Line 16.
Page 61, Lines 3 to 7.
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11.2.1 The degree of detail to which a tender specification should be prepared on a
design and build project;
11.2.2 The appointment process on a design and build project;
11.2.3 The contractor retaining design responsibility and delegating this to the
subcontractor on a design and build project;
11.2.4 The architect's role following the contractor's appointment.
Mr Hyett's understanding of tender specifications on a design and build
project
11.3

Mr Hyett assesses the architect's obligations on a design and build project against
what Mr Hyett considers should be done, rather than against what actually happens
on these types of project in practice. This is not the correct standard.

11.4

For instance, Mr Hyett recognises that "Under design and build the architect usually

shows indicative arrangements which may frequently be fess developed at tender
stage" and the architect "may frequently be asked to obtain tenders on a variety of
options - for example cladding - as occurred at Grenfell Tower". 73 However, when
questioned on Studio E's NBS Specification, Mr Hyett does not conclude that it is
typical of a specification on a design and build project but that "it would be better to

be as prescriptive as possible as early as possible". 74 Studio E notes that Mr Hyett
reinforces this by preparing a prescriptive Indicative Approach for the benefit of the
Inquiry.
11.5

"[W]ou/d be better" is not a reflection of what a reasonably competent architect
would have prepared on a design and build project. In concluding this, Mr Hyett also
made no reference to the context of the project at the time in which the NBS
Specification was being prepared, without which he cannot properly apply the
appropriate standard of care. For instance, Mr Hyett made no reference to the
departure of the preferred contractor (Leadbitter) which effectively placed the

73

Paragraph 2.10.4 of the Hyett Report, which is subsequently referred to in his oral evidence on Day 64,
Page 73, Line 17 to Page 74.
74
Day 64, Page 72, Lines 17 to 19.
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project on hold at Stage D. Please refer to Section E of Bruce Sounes' Witness
Statement. 75
11.6

It is key to this context that it was always intended that the cladding would be
designed by the contractor and its appointed specialist subcontractor as it is an area
for which specialist expertise are required and in which Harley, at tender stage, had
already presented itself as possessing such expertise. Mr Hyett should have
considered the NBS Specification in this context.

11.7

Developing a prescriptive design in these circumstances and without reference to
specialist expertise (as Mr Hyett chose to do in his Indicative Approach) would risk
an unworkable solution which would be rejected by a reasonably competent
contractor in favour of a design prepared by a specialist. Instead, it is a
characteristic of design and build procurement that the whole of the design is
incomplete at the time the contractor is engaged (albeit certain parts of the design
will be less advanced than others, particularly those to be carried out by specialists);
the contractor takes on design responsibility and completes the design. However,
this is particularly the case where an aspect is subject to specialist subcontractor
design.

11.8

Studio E submits that it would be the antithesis of being reasonably competent for
an architect to attempt to carry out works which are the domain of separate,
specialist professional expertise.
Mr Hyett's understanding of appointments under a design and build project

11.9

Mr Hyett does not appear to have sufficient understanding of the appointment
process on a design and build project to provide an expert opinion on the same.
Counsel's understanding of the appointment process on the project is flawed as a
result. This is clear from the exchange between Counsel and Mr Hyett on Day 64,
Pages 5 to 41, much of which is a question of legal interpretation (such as the
mechanism by which Rydon appointed Studio E which Mr Hyett repeatedly
erroneously refers to as a novation) on which Mr Hyett is not qualified to opine.

75

Paragraph 140 onwards.
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11.10 During this exchange, Counsel asked Mr Hyett whether the architect remains
obliged to undertake and fulfil its obligations under the original appointment, in this
case to KCTMO, notwithstanding the appointment of a main contractor and his
subcontractor. Mr Hyett recognised that this is a legal point but added: "Having

accepted the novation, signed or not, from Rydon, I would understand that I had the
same responsibilities as those that I've just described, repeated in terms of my duty
to Rydon and through Rydon, because Rydon had assumed design responsibility,
but they then produced a back-to-back contract, so I carried the duty twice". 76
Studio E does not understand Mr Hyett's response but submits that no reasonably
competent architect would understand that they were under an obligation to
complete a duty twice.
11.11 Mr Hyett's answer in this regard appears to arise from his erroneous understanding
that Studio E was appointed by KCTMO to carry out RIBA work stages A to L. 77
Leaving aside that there was no appointment in place between Studio E and
KCTMO and that analysis as to the terms under which Studio E worked in these
circumstances is a legal question, Mr Hyett's response demonstrates a lack of
awareness of the factual evidence. It was intended from an early stage that Studio
E would be novated to the contractor (initially Leadbitter and subsequently Rydon).
For instance, the design team meeting minutes from July 2012 indicate that after
Stage D, appointments were to be novated to Leadbitter. 78
11.12 Mr Hyett was then asked whether, in those circumstances, an architect would
consider they were being retained on the RIBA form of appointment for contractor
employers. Mr Hyett's response to this did not answer the question but Studio E
submits that the correct answer would have been "No". Studio E is not aware that
this form of appointment is considered as the default option or, in fact, it is used
particularly often. Studio E contends that a contractor would not agree, by default,
that they were working under a RIBA form of contract.
11.13 Notwithstanding Mr Hyett's lack of experience I understanding of the appointments
and the appointment process, Mr Hyett often provided his opinion on the basis of
what he would have wanted to do or what Studio E should have wanted to do,
76

Day 64, Page 35, Lines 9 to 15.
Day 64, Page 32, Lines 17 to 22.
78
WS-BS, paragraph 102.4 and Ibid, Lines 17 to 22.
77
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rather than what actually happened on the project. This demonstrates Mr Hyett's
lack of practical experience.
11.14 For example, when asked whether Studio E should have been involved in reviewing
the mock-up prepared by Rydon, Mr Hyett responded that "they should have

wanted to have been there and expressed concern if it was going ahead without
them". 79 Mr Hyett notes that he does not know whether they were there or not
(which he should do) and makes no reference to whether Studio E was
contractually obliged to be there or what the purpose of them attending would have
been. Studio E notes, however, that Mr Hyett refers back to the Optus Stadium
project which he attended because he "wanted" to in order to " get a sense of

visually what it would look like". 80 Mr Hyett's review of the mock-up was therefore
limited to aesthetics and design intent.
The division of responsibilities on a design and build project
11.15 Studio E refers the Inquiry to section 13.34 onwards in which the architect's review
of the subcontractor's design as being for "architectural intent" is considered.
11.16 However, Mr Hyett's apparent lack of practical experience of design and build
projects also affects his evidence on the division of responsibilities on a design and
build project.
11.17 The only project experience to which Mr Hyett refers in detail in his evidence is that
of the Optus Stadium project in Australia. When asked to provide more information
on the aluminium and bronze cladding aspect of that project, Mr Hyett said:

"Yes. That was a plank system. The main contractor had design -- well, it was
effectively a design and build project. The main contractor had detailed design
responsibility for that. The cladding subcontractors developed that work. "81
11.18 The first point to which Mr Hyett considered it appropriate to refer in responding to
this question was the division of design responsibility, with the contractor having
detailed design responsibility and the cladding subcontractors developing that work.

79
80
81

Day 65, Page 95, Lines 23 to 25.
Day 65, Page 96, Lines 1Oto 13.
Day 63, Page 55, Lines 21 to 25.
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11.19 The Grenfell Tower project was a design and build project on which Rydon, as the
main contractor, had design responsibility for the entire project. Rydon delegated
design responsibility for the overcladding to Harley. The cladding on Grenfell Tower
was always intended to be designed by a specialist subcontractor engaged by the
main contractor as, Studio E anticipates, it was on the Optus Stadium. The reason
for this is that cladding is a specialist element which is outside the expertise of a
reasonably competent architect (as demonstrated by the difficulties identified with
Mr Hyett's Indicative Approach and Mr Hyett's insistence that consultation on the
Indicative Approach would be required to achieve a workable and compliant
solution). Had Mr Hyett been asked, or ventured an opinion, Studio E submits that
he should properly have advised the Inquiry that a specialist subcontractor being
appointed to design the cladding on a design and build project is the norm. Studio E
notes that it asked for this question to be put to Mr Hyett but Counsel did not do
S0.82

11.20 Despite this, Mr Hyett's approach to the division of design responsibility on the
Grenfell Tower project in his two reports and oral evidence stands in stark contrast
to his description of design and build projects generally (outlined above) and to his I
the architect's role on the Optus Stadium project. Mr Hyett does not apply this
context to his consideration of Studio E's performance of its obligations on the
project.
11.21 When asked about the extent to which a design and build contractor and appointed
subcontractor could rely on, or would be required to check, compliance of the
materials referred to in the NBS Specification, Mr Hyett stated that he does not
consider that a contractor would be competent "to carry out the check". 83 However,
this ignores that on a design and build project, the contractor has design
responsibility for the entire project and is generally subject to the same standard of
care as consultants. Studio E submits that as the contractor is going to accept
design responsibility, any competent design and build contractor would review and
consider the Employer's Requirements in order to prepare their tender. It also
ignores that on the Grenfell Tower project, Rydon and Harley had previous

82
83

See point 4.8 in Studio E's Suggested Lines of Questioning of Paul Hyett.
Day 64, Page 80, Lines 1Oto 11.
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experience of projects involving rainscreen cladding systems and so should have
been competent to identify any errors in the tender specification.
11.22 Mr Hyett also appears to understand a specialist subcontractor's responsibilities on
a design and build project to be limited to "developing fabrication information and

more detailed information, [ ... ] screw sizes, washers, right down to very, very
detailed component selection or manufacturer'' and that anything beyond what is
shown on the architect's drawings and specifications is "another layer". 84 This
entirely ignores that the specialist subcontractor has design responsibility for the
elements that it designs; it is not solely responsible for fabrication elements. Studio
E notes that in referring to "fabrication drawings" in his evidence, Mr Hyett appears
to have failed to recognise the important difference between fabrication or "shop"
drawings and design drawings. Harley did, for its own purposes, need to prepare
fabrication drawings (as it would have needed to even if another party had prepared
the design) but Harley was also responsible for the design. Its drawings submitted
to Studio E for review were design drawings, not shop drawings and Studio rejects
the assertion that an architect ever "signs off" a fabricator's drawings.
11.23 Similarly, Mr Hyett asserted in the Hyett Supplemental Report that "any obligation

on the part of the sub-contractor to 'complete the design in accordance with the
designated code of practice' (see paragraph 12.14 of Studio E's Opening
Statement) does not impose an obligation upon that sub-contractor to undertake a
checking role or to assume responsibility for any or all past work of the architect" .85
This is a question of law on which Mr Hyett is not qualified to opine. Further, as a
matter of practicality, Studio E considers that a subcontractor cannot complete a
design without satisfying itself that the intent on which its design is based is correct,
to the specialist's knowledge, and meets the statutory requirements. On the project,
Harley was responsible for the design of the cladding, specified the Celotex RS5000
and should have considered its compliance with the Building Regulations at that
time, if not before. This also ignores that Harley had, prior to the tender specification
being prepared, presented itself to Studio E as experienced in projects of this kind.

84
85

Day 64, Page 27, Lines 4 to 8 and Line 11.
Paragraph 2.3.3 of the Hyett Supplemental Report.
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11.24 Mr Hyett's views on the drawings which were in currency following Harley's
appointment is confused. Mr Hyett states that in the event of any difference
between the architect and Harley's drawings, "the architect's drawings should have

been corrected or there should have been some authority to depart to the Harley
drawings'.a 6 . No authority was necessary as Harley's drawings outlined the design of
the cladding at this stage, as Harley had design responsibility, and amending the
architect's drawings would have served no purpose. Studio E's drawings for the
cladding were prepared for the purpose of tender only.

It was Harley's drawings

that were prepared for the purpose of construction and to satisfy the requirements
of the design and build contract, including Building Regulations compliance.
11.25 Under a design and build contract an architect has no authority to give any
instruction or make any decision, it can only advise its client, at this stage, Rydon,
as to its views. The primary obligations for the drawings rests with the designer, in
this instance, Harley. Studio E's role as architect was to review those drawings. As
part of that review process it used its own reasonable skill and care to consider
manifest errors, and also relied on the expertise of those with a greater
understanding of the system in question (Harley, as a specialist designer), Building
Control (as the body with the most detailed understanding of the Building
Regulations) and Exova (as the entity with the most specialist knowledge regarding
fire safety).
ADB2 and the route to compliance with the Building Regulations
11.26 In several places in his evidence, Mr Hyett stated that Studio E was following ADB2
as its chosen route to compliance, that this was the default route and that this was
one of the first things that an architect would consider on an overcladding project
(as well as that against which an architect would check throughout the development
of its design). 87
11.27 Studio E submits that this is simply not correct and does not reflect the nature of
ADB2 and how the construction industry interpreted it. There is also no evidence
that the industry at the time of the works approached compliance of materials in a
86

Day 65, Page 95, Lines 7 to 9.
For example, Day 63, Page 42, Lines 10 and 11, Day 63, Page 84, Lines 21 to 23, Day 64, Page 45, Line
25, Day 64, Page 47, Lines 1 and 2, Day 64, Page 60, Line 23, Day 64, Page 65, Lines 7 to 10, Day 65,
Page 113, Lines 3 to 11.
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cladding system by selecting from one of a defined set of routes. What is required is
the ability to demonstrate a rational and logical approach to satisfying Building
Control that the proposals are in compliance with the Building Regulations. Studio E
refers to paragraph 9 of its Opening Statement and in particular paragraph 9.11.
11.28 Mr Hyett seems intent on characterising the project team's failure to follow the
'Linear Route' in ADB2 as an oversight. As Mr Hyett has never applied paragraph
12 of ADB2 in practice, he cannot offer a credible expert opinion on this matter. If
Mr Hyett had the relevant experience, he would have known that ADB2 was not the
'normal route' and would have attempted to address the reasons for which the
'normal route' was rarely followed. 88 He has not done this.
11.29 As Mr Hyett cannot advise the Inquiry on this, Studio E submits that the Inquiry
should consider the way in which compliance with the Building Regulations was
approached on other cladding projects carried out prior to the fire. It is anticipated
that the Inquiry will find that project teams relied heavily on the involvement of
specialists, including fire engineers and particularly Building Control and Approved
Inspectors, in advising on compliance of designs with the Building Regulations,
particularly in areas on which specialist knowledge is required such as fire
performance. Studio E anticipates that this did not take the form of a discussion with
these entities about which route to compliance was to be followed but instead
focused on Building Control's satisfaction with the materials I design.
11.30 Mr Hyett acknowledges the importance of seeking Building Control's input at
several points in his explanation of the Indicative Approach but he maintains that
the architect should check the position themselves as well. 89 First, Mr Hyett is
mistakenly attributing this duty to the architect in this instance, and second, given
Mr Hyett's inexperience, what Mr Hyett considers 'should' happen cannot represent
an expert's understanding of industry practice at the time of the works. Studio E
further submits that Building Control signing off the building as compliant was a

88
89

Mr Hyett calls ADB2 the "normal route" on Day 64, Page 47, Lines 1and2.
For example, Day 63, Page 48, Lines 12 and 13.
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reasonable

basis

upon

which

to

conclude

that the

Building

Regulations

requirements had been met. 90
11.31 As an aside, Studio E notes that what are now referred to as the four routes to
compliance were formally recorded for the first time in the two issues of the BCA
Technical Guidance Notes dated June 2014 (which described only three routes)
and June 2015. Studio E notes that Counsel referred to the holistic fire engineering
approach already being included in the Building Regulations in June 2015 but no
reference was provided for this. 91 In any event, neither Counsel nor Mr Hyett make
any reference to the fact that the relevant BCA Technical Guidance Notes
significantly post-dated Studio E's preparation of the Specification. Studio E
respectfully submits that some of Counsel's questions on this topic are flawed as a
result. 92
11.32 Similarly, Studio E further notes that Mr Hyett stated that the route to compliance
would be set out in the submission to Building Control. 93 Studio E respectfully
submits that Mr Hyett has no experience on which to base this statement.
Cavity barrier strategy
11.33 On Day 65, Counsel questioned Mr Hyett on the cavity barrier strategy for Grenfell
Tower and on the strategy shown in Mr Hyett's Indicative Approach. A key part of
this line of questioning was the impact of the cladding panels distorting and falling
away in a fire and whether this meant an alternative cavity barrier strategy should
have been adopted. 94
11.34 The first point to note is that, prior to reading Dr Lane's report, Mr Hyett was not
aware that the

effectiveness

of cavity

barriers

can

be

compromised

in

circumstances where the rainscreen panel distorts due to heat. 95 An expert in this
90

In contrast to Mr Hyett's response on Day 65, Page 22, Line 22. Section 17(4) of the Building Regulations
2010 states that "A certificate given in accordance with this regulation shall be evidence (but not conclusive
evidence) that the requirements specified in the certificate have been complied with."
91
Day 64, Page 46, Lines 8 and 9.
92
On Day 64, Page 63, Lines 23 to 25 Counsel asks whether the reasonably competent architect would be
expected to have reached the decision about which route to compliance to adopt prior to the tender process.
The tender documents were prepared in November 2013, prior to the publication of the first issue of the BCA
Technical Guidance Note 18.
93
Day 64, Page 61, Lines 4 to 6.
94
Day 65, Page 35, Line 7 to Page 45 Line 18.
95
Day 65, Page 35, Lines 13 to 18.
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area would have been aware of this. Despite Mr Hyett's inexperience, he makes
definitive statements on areas outside of his expertise. For instance, when asked
whether the cavity barrier strategy in his Indicative Approach would mean that the
cladding would fail and fall off at a later stage, Mr Hyett replied "exactly". 96 However,
the rate at which the cladding panels failed would, of course, depend on the
direction at which the panels are attacked by the fire (e.g. from outside or from
within the cavity) but Mr Hyett does not qualify his response in this manner.
11.35 Mr Hyett makes clear that the focus in his Indicative Approach was on complying
with ADB2 and "So if there is a fault with ADB2, then that's another issue, but it

complies with that" and "Now, there may well be shortfalls with ADB2, in fact I think
there certainly are, but that's what is suggested" .97 As set out above, there is no
obligation to follow the guidance in ADB2 and there is no evidence that ADB2 was
the default route in the industry at the time of the works. As such, Mr Hyett's opinion
that strict compliance with ADB2, despite the potential pitfalls, is always required is
an academic approach to the cavity barrier strategy. A practical approach would be
to consider the impact of the barriers in the positions in which they were placed and
to liaise with those with the knowledge required to advise on this in order to identify
a strategy which would meet Building Control's approval.
11.36 This is what Studio E did on the project. At tender stage, Studio E's drawings 1279
SEA (06) 110 00 98 and section P10 I 435 showed the cavity barrier strategy was
based on preventing fire from travelling from one compartment to another via a
cavity. The compartments lined up with the bays. As such, this drawing shows
cavity barriers along compartment lines in order to prevent a fire breaching a
compartment line. This was consistent with Exova's advice in September 2014 that
the need was "to prevent fire spread from one flat to the flat above". The Studio E
drawing referred to in this paragraph was signed off by Building Control as
compliant with Parts B2 and B3 in Schedule 1 of the Building Regulations. 99
11.37 Following Rydon's appointment, Neil Crawford liaised with those with the specialist
knowledge, including Harley, Exova, Siderise and Building Control, to establish a
96
97
98
99

Day 65, Page 46, Line 22.
Day 65, Page 46, Lines 3 to 4, and Page 53, Lines 8 to 10.
{SEA00002499}
{SEAOOO 13061}
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suitable strategy which met Building Control's approval. Studio E submits that this is
what a reasonably competent architect would have done.
11.38 The approach approved by Building Control is a logical and rational basis for the
cavity barrier strategy adopted on the project. Studio E considers that it is in line
with that which a responsible body of the profession would have adopted, and which
was being approved by Building Control and fire engineers across the country.
Studio E invites the Inquiry to consider this.
11.39 Studio E considers that Mr Hyett has not put his mind to this potential approach or
has misunderstood it. For instance, he stated "If the fire goes out through the jambs,

then it's in the cavity and it can spread between the floors". 100 This entirely ignores
that the fire will be inhibited from spreading between floors by the cavity barriers at
floor level. Studio E notes that this is what Mr Pearson of Exova advised would be
sufficient. 101
11.40 Mr Hyett's approach to this topic led Counsel to ask the question as to whether the
risk of the cladding failing should have prompted Studio E to seek further advice
from Exova on the cavity barrier strategy and even to raise concerns with Rydon
and KCTM0. 102 However, the propensity of cladding to fall off a building during a
fire does not require a review of the cavity barrier strategy; if the cladding panels fail
(which aluminium panels will do at a certain temperature), there is no cavity. Studio
E notes that this accords with Mr Pearson of Exova's explanation, as put to Mr Hyett
in his evidence. 103 Studio E further notes that Counsel's questions on this were
asked with reference to comments made by Exova to Studio E in March 2015. At
this stage, Harley was responsible for the detailed design of the cladding and the
cavity barrier strategy and not Studio E. Studio E was coordinating responses
between the specialists in order to find a solution which was approved by Building
Control.
11.41 Mr Hyett did not agree with Mr Pearson's explanation but Studio E notes that Mr
Hyett is not qualified to challenge Mr Pearson's view and, as a result, had some

100
101
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Day
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65,
65,
65,
65,

Page
Page
Page
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58,
50,
48,
51,

Lines 1 to 3.
Line 25 to Page 51.
Line 20 to Page 49.
Lines 6 to 14
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difficulty articulating exactly what Mr Pearson has said that is incorrect. 104 Moreover,
insofar as Mr Hyett did purport to explain, it is clear that his explanation was based
on evidence that he has gathered during his work for the Inquiry and not on the
knowledge of a reasonably competent architect at the time of the works. For
instance, Mr Hyett referred to Celotex as "fuel inside that cavity" and to the cuts to
the edges of the cladding panel trays. 105 Studio E was not aware of either of these
issues at the time of the works. Mr Hyett also accepted earlier in his evidence that
he gained the understanding that the panels are cut or scored to expose the
polyethylene "fairly late" and during the course of his investigations for the
lnquiry. 106
11.42 Mr Hyett also considered that "significant flames can be ejected from the windows

without much adverse effect". 107 Studio E queries whether Mr Hyett's conclusion on
this is correct and invites the Inquiry to consider the advice of those qualified in this
area to confirm whether flames impacting on the outside of the cladding panels
would cause them to fail. Similarly, Mr Hyett stated that "it's possible that the

aluminium could have been placed onto an intumescent strip" when considering the
location of the cavity barriers and the aluminium brackets. However, an intumescent
strip requires space to intumesce; sandwiching it between the aluminium angle and
the wall would deny it this space. 108 This is an element of specialist design which
should be addressed by the specialist during the development of its design following
the tender and not by the architect without reference to those who are better
qualified and equipped to find an appropriate solution. 109
11.43 Mr Hyett eventually accepts that his reference to Mr Pearson's approach as a

"fundamental lack of understanding" was "unwise". 110 Studio E submits that this
section demonstrates that Mr Hyett does not have sufficient knowledge or

104

Day 65, Page 53, Lines 17 to 22. Counsel asks Mr Hyett to be more specific in summarising what Mr
Pearson has got wrong.
105
Day 65, Page 54, Line 12.
106
Day 64, Page 166, Lines 11 to 16.
107
Day 65, Page 55, Lines 1Oto 11.
108
Day 65, Page 75, Lines 15 to 18.
109
Studio E disagree with Mr Hyett that this is something which should be dealt with in the Employer's
Requirements (Day 65, Page 79, Lines 19 to 23). Studio E considers this also applies to Mr Hyett's 'bespoke'
cavity barrier solution (Day 65, Page 105, Lines 5 to 9).
110
Day 65, Page 58, Lines 4 to 5.
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experience of cavity barrier strategies in rainscreen systems or of fire spread to
advise the Inquiry on these issues.
12.

MR HYETT'S LACK OF AWARENESS OF THE EVIDENCE

12.1

There were also several occasions on which Mr Hyett did not appear to be aware of
key factual evidence relevant to the questions he was being asked. The following
are brief examples:
12.1.1 On Day 63, Mr Hyett referred to the designations for the columns which he
had taken from Dr Lane's report. Mr Hyett said "Those designations have

come from Dr Lane's report. She very helpfully set out a grid. I don't know
where she got it from, but she set out a grid". 111 This grid was taken from
Studio E's drawings and it is concerning that Mr Hyett has either not studied
the same Studio E drawings as Dr Lane or does not recall having done so. 112
12.1.2 On Day 64, Mr Hyett was questioned on Studio E's appointments with
KCTMO and Rydon. 113 During this exchange, Mr Hyett criticises Studio E for
failing to ensure signed agreements were put in place but makes no mention
of Studio E's attempts to agree the appointments or of the other parties' roles
in the appointments not being finalised. 114 Studio E does not know whether
Mr Hyett is aware of this evidence but, as set out above, his failure to take
into account this context means he has failed to apply the correct standard of
care and that any analysis as to what Studio E should or should not have
done as a result of these appointments is purely hypothetical and not
founded on the facts. 115
12.1.3 On Day 64, when asked what his view would be in respect of the decision to
overclad Grenfell Tower and whether Studio E was the ultimate decisionmaker in respect of what route to compliance should be taken, Mr Hyett
111

Day63, Page 19, Lines21 to23.
See for example 1279 (08) 101 issue 05 (Fire Strategy)
113
Day 64, Page 5, Line 14 to Page 39.
114
For example, See WS-BS, paragraphs 102.4, 142 and 173 to 181.
115
For instance, on Day 64, Page 34, Lines 5 to 10, Mr Hyett explains that in circumstances where the
obligations imposed upon him a duty to carry out work which he hadn't completed, he "needed to make jolly
clear that [he] hadn't". This ignores that there was no agreed appointment defining the work that KCTMO
wanted Studio E to carry out against which Studio E could base its assessment as to what had and hadn't
been completed and therefore of what it did I did not need to inform KCTMO.
112
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responded: "Yes, they were driving the process". Mr Hyett is plainly incorrect
in making this statement. The proposal to overclad the Tower was included in
the project brief from KCTM0. 116 The decision as to what finish was
appropriate was made following detailed discussions with the planners,
during which insulated render, for example, was rejected. 117 In addition, the
decision to proceed with ACM panels and RS5000 insulation was made
following

Rydon's

appointment,

at

which

time

Rydon

had

design

responsibility for the project.
12.1.4 On Day 65, Mr Hyett asserts that Studio E's approach to the Building Control
application "should have led to the rejection of the application". 118 This
ignores that the application was submitted in the specific manner requested
by Building Control. 119 Far from rejecting the application as Mr Hyett
suggests it should have, at no point did Building Control intimate that the
information provided was insufficient for it to confirm compliance with the
Building Regulations.
13.

COUNSEL'S APPROACH TO QUESTIONING

13.1

The Inquiry is intended to be an inquisitorial process. It is tasked with examining the
circumstances surrounding the fire and is not to rule on, and has no power to
determine, any person's civil or criminal liability. 120

13.2

However, in his opening statement for Phase 2 of the Inquiry, Mr Millett QC
expressed his dissatisfaction with the written opening statements of the Core
Participants as these did not, in a large part, include any admissions or acceptance
of responsibility for what happened. He noted that the Core Participants had not
accepted his invitation not to "indulge in a merry-go-round of buck-passing" and
had, instead, set out a detailed case for how each relied on the work of others. Mr
Millett QC stressed the importance of those called to give evidence providing a

"truthful and candid account" and that the BSR's were owed an "honest and
complete account" from the witnesses as to what happened.
116

WS-BS, paragraph 61.
WS-BS, paragraph 218.
118
Day 65, Page 137, Lines 18 to 19.
119
WS-NC, paragraph 179.
120
Section 2(1) of the Inquiries Act 2005.
117
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13.3

Mr Millett QC's opening created the inference that the Core Participants' approach
to the Inquiry had been, and would continue to be, obstructive. Further, it portrayed
a preconception as to the evidence that was about to be presented to the Inquiry
and that where a party explained how each relied on the work of others, that
constituted "a merry-go-round of buck-passing".

As a separate point, Counsel

appeared to consider the regulatory shortcomings (as identified by Dame Judith
Hackett) as evidence of the Core Participants' shortcomings. Studio E submits that
this preconception was pervasive in Counsel's questioning in Module 1, and
throughout the wider Inquiry.
13.4

An inquisitorial approach should not start by assuming that the Core Participants
had made "serious and causative" mistakes, which were to be brought to light, but
should seek to understand why the project team made the decisions that it did in the
context of the industry at the time of the works; an industry which it is now known
has produced over 2,000 other tall buildings with the same or similar materials. 121

13.5

Studio E rejects any inference as may be suggested by Counsel's opening remarks
that its approach to the Inquiry has been obstructive or anything but truthful and
candid. Studio E's Previous Submissions have been detailed and were prepared
with the aim of assisting the Inquiry to fulfil its Terms of Reference. In particular,
Studio E's witness statements were thorough and lengthy accounts of what
happened on the project, much of which does not appear to have been given due
consideration by Counsel and I or Mr Hyett.

13.6

In his opening, Counsel said that the Inquiry's timetable for Phase 2 was provisional
and subject to change "because this is an inquisitorial process, and we must go

where the evidence leads us". Studio E respectfully submits that Counsel has not
taken this approach in questioning Mr Hyett.
13.7

Studio E notes that the difficulties were exacerbated because Counsel to the Inquiry
did not put many of the questions which Studio E asked to put to Mr Hyett during his
evidence. This denied Studio E the only apparent opportunity to put any questions
to Mr Hyett.

121

Day 1, Page 18, Line 13.
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13.8

Some of Studio E's concerns regarding Mr Hyett's oral evidence are outlined below.
As above, and given the limitations on the closing submissions, this is far from an
exhaustive list.

The BBA Certificate
13.9

On Day 64, Counsel questioned Mr Hyett on the manner in which a reasonably
competent architect would review a BBA certificate and manufacturer's literature for
a particular product. 122

13.10 Counsel began by quoting from the Hyett Report where Mr Hyett explained that it
was reasonable for an architect to conclude from the statement on page 1 of the
BBA certificate that the Reynobond panel achieved Class 0, and that the product
met the guidance in ADB2 Diagram 40. Counsel then asked whether that was a
correct summary of Mr Hyett's view, with which Mr Hyett agreed. Counsel
reformulated and repeated the question and Mr Hyett provided a more detailed
answer regarding the content of the BBA certificate, maintaining the view set out in
his report and his previous answer that the BBA certificate would lead the
reasonably competent architect to conclude that the Reynobond panel met the
guidance in ADB2 and added:

"... The front page of the certificate is clear. It states that they may be regarded as
having a class 0 surface in England, full stop. It doesn't advise to study further detail
within -- it doesn't qualify that statement in anyway, that's what I'm trying to say.
There is no qualification on it . So I think that an architect could take that at face
value. I would ask, please, to be allowed to say that we have to take all this in the
context of the time as well. At the time, this material was being used regularly for
many building types, tall buildings, commercial buildings, hotels, hospitals, it was
regularly in currency. An architect is moving as swiftly as possible through the work,
because there's great pressures. Why would they feel a need to go beyond a
statement that says -- from the BBA as well, not from the manufacturer, but from the
BBA -- "This may be regarded as ... "So I think that could be taken at face value. "123

122
123

Day 64, Page 135, Line 16 onwards.
Day 64, Page 138, Lines 5 to 23.
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13.11 Instead of accepting Mr Hyett's answer on this, Counsel proceeded with his line of
questioning for what amounted to 30 pages of the transcript. During this time, Mr
Hyett endeavoured to explain the difference between how architects treat
manufacturer's literature and BBA certificates and the reasons for this (such as a
BBA certificate being considered by architects as a source on which they can rely)
but Counsel did not accept this. 124 Mr Hyett maintained his opinion and used
definitive phrases such as "I am absolutely clear", "/ am pretty resistant on this in

my own mind", "It's not a witch hunt" and "I'm comforlable to stay with the remark I
made earlier". 125
13.12 Notwithstanding, Counsel continued in the same approach by reference to details in
the BBA certificate, when Mr Hyett had already explained that an architect would be
seeking to "find pretty efficiently and quickly a clear statement, and that statement
[Mr Hyett] believe[s] was on page 1 of the cerlificate ". 126 Counsel appeared to infer
that Mr Hyett was seeking to conceal a part of what page 1 stated when he said:

"We will come to page 1 of the cerlificate in a moment, because it says a little bit
more than perhaps you have been letting on". 127
13.13 Subsequently, Mr Hyett's language changed. He stated:

"I sit here today and I am persuaded by your argument" and"/ am persuaded". 128
13.14 Counsel responded that it is not his job "to try and persuade you; I just want to try

and elicit your view". 129 Studio E respectfully submits that Counsel had indeed
endeavoured, over 30 further pages of transcript, to persuade Mr Hyett from the
emphatic and repeated view expressed in his preceding responses.
13.15 Counsel continued with the same approach, questioning Mr Hyett's opinion by
reference to the detail of the document, to which Mr Hyett had already explained it
would be reasonable for an architect not to refer. Mr Hyett then stated:

124

See, for example, Day 64, Page 137, Lines 7 to 12 and Page 143, Lines 9 to 12.
Day 64, Page 107, Line 4; Day 64, Page 144, Line 5; Day 64, Page 144, Lines 8 to 9; Day 64, Page 145,
Lines 9 to 10.
126
Day 64, Page 144, Lines 11 to 13.
127
Day 64, Page 144, Lines 14 to 16.
128
Day 64, Page 149, Line 20 and Page 150, Line 1.
129
Day 64, Page 150, Lines 2 to 3.
125
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"I don't think I can add any more to this. I have conceded -- "concede" is the wrong
word. I think, having heard the argument you have put to me, I need to adjust my
report in that respect.

Q. How would you adjust it?
A. I think probably - - well, not probably. Yes,

a reasonably competent architect

should not take page 1 on its own.
16 Q. Very good. "130

13.16 Mr Hyett came back to his original opinion at several points. For instance, he stated:
"Oh gosh. Well, this paragraph is giving detailed advice, very, very detailed advice. I
don't think an architect would interrogate

a BBA certificate in that kind of way. The

certificate , I think, is clear in its description - - in relation to fire we're talking about -of the product as being compliant with ADB2, diagram 40. There we are. "131

Regarding section 6 of the BBA Certificate - "If I got as far as reading this - - and I
'm not saying I wouldn't have, by the way-" 132
"Yes. If I may, I'll leave it after this, but it's an issue of harshness. How harshly am I
going to criticise Studio E? I didn't feel it was appropriate to be so harsh as to say
one couldn't proceed without reading the whole document. I've made concessions
on that basis because I accept the argument. "133

13.17 Counsel continued to refuse to accept Mr Hyett's opinion. Studio E respectfully
submits that this is not demonstrative of an inquisitorial approach to the questioning
of an expert witness and suggests questioning on the basis of pre-determined
conclusions.
13.18 Importantly, however, the conclusion reached by Counsel with Mr Hyett's assistance
entirely ignores the context of when this certificate was made available on the
project. As set out in Bruce Sounes' Witness Statement, the BBA Certificate was
sent to Rydon by Alcoa (now Arconic) and was forwarded to Studio E on 23 April
130
131

132
133
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64, Page 151, Lines 8 to 16.
64, Page 153, Lines 17 to 23.
64, Page 158, Lines 20 to 21.
64 Page 159, Lines 7 to 12.
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2014. 134 This was after the NBS Specification had been prepared in November
2013, in which Studio E had specified the zinc Proteus HR honeycomb panel.
Despite this, Counsel made no effort to ask Mr Hyett whether this timing would have
an impact on a reasonably competent architect's review of the BBA Certificate,
noting that Rydon had completed its tender and had been appointed as the design
and build contractor with design responsibility. Studio E notes that when asked a
similar question about whether Studio E should have reviewed the manufacturer's
literature for Celotex RS5000, which also became available after the NBS
Specification had been produced, Mr Hyett responded:

"Well, I think that's the point. The specifier, the architect in this case, will carry out
work necessary to get documentation completed, and I don't think revisits unless
there's some major alarm or alert. So I wouldn't expect them to have revisited it
particularly". 135
13.19 This evidence is therefore central to the detail in which a reasonably competent
architect (or designer) would review the BBA Certificate but it was entirely ignored.
The Appointment of a far;ade consultant I far;ade engineer
13.20 On Day 63, Counsel took Mr Hyett to paragraph 241 of Neil Crawford's witness
statement which referred to Mr Crawford's work on the Hardman Square project. Mr
Crawford was the Project Lead for Foster + Partners on that project and Arup
Facades was appointed as a fagade consultant. Counsel asked Mr Hyett whether,
given that a fagade consultant had been appointed on that project, the reasonably
competent architect should have investigated retaining or employing such a
consultant on the Grenfell Tower refurbishment. 136 Mr Hyett responded:

"I would be -- I think it's perfectly reasonable to consider whether to do that or not. I
also think it's perfectly reasonable for an architect to proceed without a specialist
fa9ades consultant on an overcladding project of the kind we're talking about. "137

134

WS-BS, paragraph 377.
Day 65, Page 61, Lines 3 to 7.
136
Day 63, Page 84, Lines 11 to 25 and Page 85, Lines 1 to 6.
137
Day 63, Page 85, Lines 8 to 12.
135
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13.21 Counsel did not explore what Mr Hyett meant by "an overcladding project of the

kind we're talking about". Mr Hyett was not asked to explain what he understood to
be the differences between the Hardman Square project and the Grenfell Tower
project and the reasons for which Mr Hyett considered those differences may have
justified to a reasonably competent architect that a fagade consultant was not
required.
13.22 There was also no reference to the factual circumstances of the Grenfell Tower
refurbishment works. For instance, the inference from Counsel's question is that Mr
Crawford, who had the experience of the Hardman Square project, should have
considered the appointment of a fagade consultant at the outset of the Grenfell
Tower project. Mr Crawford was not involved in the Grenfell Tower project at the
outset; he became involved following Rydon's successful tender, at which stage
Rydon had, or would shortly, appoint Harley as its specialist cladding subcontractor.
Had account been taken of this context, Mr Hyett should have been asked whether
a reasonably competent architect would have considered appointing a fagade
consultant in those circumstances, i.e. where the architect was aware that a
specialist cladding subcontractor (and design and build contractor), experienced in
projects of this kind (as Mr Hyett recognises Harley offered itself as an expert in
overcladding buildings) 138 was already, or was about to be, engaged.
13.23 Instead, Mr Hyett stated that he would have wanted "a fire consultant, a specialist

fire consultant". 139 Mr Hyett was then not asked what areas of the task at hand he
considered fell outside of the competence of a reasonably competent architect such
that specialist fire advice was required. Instead, Counsel seemed to be pressing Mr
Hyett to express a conclusion on the standard of care and asked Mr Hyett whether it
would have been unreasonable to proceed without a fire consultant. 140 Mr Hyett
provided a nuanced answer but Counsel did not explore this, nor the following
answer, with Mr Hyett. Instead, Counsel persisted to question Mr Hyett on the
standard of care until Mr Hyett answered "yes". 141
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13.24 Studio E respectfully submits that this is not the correct approach for the Inquiry to
adopt in a forum in which findings on liability are not permitted, in which there is no
right to respond and with no reference to the context of the project
13.25 For instance, at no point during this line of questioning did Counsel or Mr Hyett
make reference to Exova or to Studio E's involvement in bringing Exova into the
project. As set out in paragraph 12.7 of Studio E's Opening Statement, at the initial
meeting with KCTMO, Studio E raised that specialist fire safety advice may be
required. 142 This recommendation was accepted by KCTMO and Studio E was
instructed by KCTMO to approach Exova to provide a quote for the provision of
specialist fire consultancy services. KCTMO engaged Exova as its Fire Engineer
shortly thereafter. Exova's involvement is covered in detail in Studio E's Previous
Submissions. 143
13.26 An inquisitorial line of questioning would have been to ask Mr Hyett whether Studio
E's actions in this regard were in accordance with those of a reasonably competent
architect in the true factual context. That was not done. The impression created
was that Studio E fell below the relevant standard of care, when in fact, in the true
factual context, Studio E had done precisely what Mr Hyett was suggesting they
should have done.

The NBS Specification
13.27 In a similar approach to the line of questioning on architectural intent, Counsel
started his questions regarding the NBS Specification by asking Mr Hyett to agree
to certain statements about Studio E's NBS Specification without actually taking him
to the relevant section of the Specification and with only general references to the
content of the Specification .144
13.28 Counsel asked Mr Hyett to clarify the meaning of the latitude given to contractors to
find "equal alternatives" or "alternative equals" to those set out in the specification.

142

Please refer to WS-BS, paragraph 69.
See, in particular, paragraphs 7.5.2, 12.7, 15.5-15.10, 15.15 and 17 .9 of Studio E's Opening Statement,
WS-BS, paragraphs 147-149,WS-NC, paragraphs 188-202.
144
E.g. Day 64, Page 69, Lines 11 and 12: "And that's, just to be clear for those listening, because it named
specific products" and Day 64, Page 69, Lines 14 to 16: "It also said that Studio E had latitude or were giving
latitude to tenderers to choose a similar or equal product".
143
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Following a short exchange, Counsel asked "But achieving similar or equal to

what?". Mr Hyett responded:
"Outcomes in terms of a range of things. The function, a good example, I think,
might be the zinc versus ACM; an appearance which is acceptable, that might relate
to panel sizes, joint sizes, et cetera; a visual appearance that is satisfactory; but
also a performance in terms of, you know, the effectiveness of keeping weather out,
durability, a range of issues." 145
13.29 Mr Hyett made no mention of fire safety until prompted by Counsel. 146 The same
was true in relation to the questioning of My Hyett on "architectural intenf'.
13.30 This focus on fire safety, while understandable given the Inquiry's purpose, should
not allow hindsight to take precedence over the facts of what happened on the
project and in the industry at the time. As demonstrated by Mr Hyett's responses,
there are a multitude of factors relevant to the selection of a material, from aesthetic
to planning requirements, weather tightness and durability. Fire safety is one part of
a number of considerations, some of which also have an impact on safety. As
demonstrated by other evidence to the Inquiry, fire safety is a specialist discipline.
13.31 As set out in Mr Hyett's subsequent response, there are "other issues to think

about". Mr Hyett mentions achieving planning and satisfying the planners as to the
appearance of the material. There were many discussions with the planners and
KCTMO regarding the appearance of the material and potentially suitable products
prior to Studio E preparing the NBS Specification. This is set out in detail in Studio
E's Witness Statements and, together with budget, was integral to the decision to
introduce products other than the Proteus HR panel specified by Studio E. 147 This
evidence is, however, largely ignored by Mr Hyett and Counsel. It would have been
detrimental to the progress of the project for Studio E to have had those
discussions, in which input was received from Harley and others, and then to have
prepared a performance specification without any reference to the materials with
which KCTMO and the planners were willing to proceed. Despite this, Studio E does
not agree that the inclusion of product names in H92 rendered the specification
145
146
147

Day 64, Page 70, Line 21 to Page 71.
Day 64, Page 71, Lines 3 to 4.
See WS-BS, paragraphs 206, 291, 292 and 392.
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exclusively proprietary. This must be considered in the context of the project,
including the discussions outlined above and the intention for H92 to be designed
by a specialist subcontractor, appointed by the main contractor.
13.32 As well as fire safety being one element of the properties of a product which is to be
considered, each product is one of a significant number included in the specification
for any particular project. On the Grenfell Tower project, the NBS Specification
numbered 286 pages, had 46 sections for different elements of the project and
referred to 196 products and 226 standards.
13.33 The cladding was always intended to be designed by the appointed contractor and
H92 in the Specification included references to a number of potential alternative
panels arising from discussions with planners and KCTMO regarding aesthetics and
budget. The building's compliance with the Building Regulations can only be
determined by a review of the final design, and the combination of materials,
selected by the contractor.

Architectural Intent
13.34 On day 64, Counsel questioned Mr Hyett on design responsibility and specifically on
Studio E's review of Harley's details post-Rydon's appointment as being for

"architectural intent" .148
13.35 Counsel took Mr Hyett to paragraphs 2.3.20 and 21 of the Hyett Supplemental
Report in which Mr Hyett said he understands "architectural intent" to be a
reference by Studio E to "matters of aesthetics and appearance only and did not

extend to technical or compliance related matters" and that he has "seen no
documentation to support this view and such a restriction of duties is not consistent
with my understanding of an architect's normal duties when reviewing a specialist
sub-contractor's information". Mr Hyett then quoted from the appointment between
Rydon and Studio E (the Rydon Appointment), namely items 8 and 27.

148

Day 64, Page 16, Line 4 onwards.
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13.36 Following this, Counsel asked Mr Hyett whether, to the extent Studio E appeared to
consider that their duty was limited to commentary in respect of "architectural

intent", they were wrong about that; to which Mr Hyett responded "yes". 149 Counsel
then asked whether any reasonably competent architect would consider Studio E
was right about that; to which Mr Hyett responded, "I don't think so". 150
13.37 Counsel then asked Mr Hyett whether the obligations in the Rydon Appointment
quoted in his report, namely items 8 and 27, go further than a review for

"architectural intent". Mr Hyett reiterated his understanding of "architectural intent"
as aesthetic appearance and agreed that those obligations go "substantially furlher

than that". 151
13.38 Counsel did not take Mr Hyett to any of Studio E's evidence on the meaning of
architectural intent, nor did he ask Mr Hyett to clarify why he understood Studio E to
mean "matters of aesthetics and appearance only and did not extend to technical or

compliance related matters". 152
13.39 Mr Crawford explained the term "architectural intent" in his witness statement. 153
For instance, in paragraph 41 he stated:

"41. While I understood Studio E was appointed to carry out various services PostContract, a key concern for me through the construction phase was to maintain the
integrity of the architectural intent established at planning and tender stages. This
did not necessarily involve commenting on the finer detail or technical aspects of
designs or the selection of materials, but was from the view of architectural intent
which covered aspects such as siting, spatial arrangements, amenity, tolerances,
dimensional co-ordination, the appearance, proporlions, colours or finishes of the
products. I would comment as to whether the drawings provided by others were
compatible with the architectural intent and address or highlight any implications or
clashes that might need to be considered to ensure the architectural intent was

preserved. If I spotted a clear and obvious error when reviewing drawings for
consistency with architectural intent, I would raise a comment for the designer to
149
150
151
152
153

Day 64, Page 17, Lines 10 to 14.
Day 64, Page 17, Lines 15 to 17.
Day 64, Page 19, Lines 13 to 19.
Day 64, page 16, Lines 14 to 17.
See, for example, WS-NC, paragraphs 42, 54, 55, 104, 111, 152, 160, 176 and 187.
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address. An architect may not have the know-how to identify technical errors in the
designs and I or specifications of a designer of another, specialist, discipline unless
the error is of a kind that would be manifest to an architect."
13.40 Mr Crawford was questioned in detail on this, and other relevant paragraphs of his
witness statement, in his oral evidence. For instance, as Mr Crawford explained to
Sir Martin Moore-Bick, his explanation of architectural intent is consistent with Mr
Crawford's considerable experience of industry practice. 154 At no point in his written
or oral evidence did Mr Crawford limit architectural intent to matters of aesthetics.
Counsel did not take Mr Hyett to the clearly relevant evidence available. That Mr
Hyett did not seem to be aware of Mr Crawford's evidence in this regard, and was
not taken to it, is of significant concern and undermines any conclusion drawn by Mr
Hyett in either his written or oral evidence on this issue.
13.41 Counsel then asked Mr Hyett about fabrication drawings in respect of the metal
specialised cladding panels. 155 Mr Hyett explained that these are drawings prepared
by the subcontractor and that it is important that they are checked carefully "so that

they're delivered right in terms of the programming of the construction, [ ... ],
otherwise great delays can arise very quickly, with big knock-on effects". 156 In
response, Counsel asked what other risks there might be and Mr Hyett expanded
with: "the failure of the product to look as it should when it arrives, the failure of the

product to fit as it should when it arrives, which might be a problem with assembly,
but the failure to fit might lead to breaches of code so there is another example". 157
13.42 Ignoring Mr Hyett's use of "code", the meaning of which is not clear, and save for
timing of delivery, which is a matter for the contractor, these elements were included
in Mr Crawford's explanation of "architectural intent" in paragraph 41 of his witness
statement, as quoted above.

Other than the dimensional coordination of the

elements, Mr Hyett did not mention compliance with the Building Regulations and I
or fire safety in his response to this question. It therefore appears that Mr Hyett
does not consider those matters to be relevant to, or sufficiently important to, the
architect's review of the subcontractor's drawings. Counsel then asked Mr Hyett
154
155
156
157
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9, Page 79, Lines 24 and 25 and Page 80, Lines 1to4. See also Day 9, Page 91, Lines 14 to 17.
64, Page 20, Line 25 and Page 21, Lines 1 to 14.
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what sort of detail a reasonably competent architect would be checking in order to
give effective sign-off to those drawings. 158 Mr Hyett said:

" ... it would be important for an architect to check and read the entirety of the
drawing, that's all the spatial arrangements, all the drawn lines, but also all the
words and all the dimensions. I'm not necessarily suggesting that every single
dimension has to be ultimately ratified, but the principal dimensions have to be
understood and signed off by the architect, and any specification notes, that all
needs to be read and understood". 159
13.43 Mr Hyett's focus in this response was on spatial arrangements and drawn lines,
both of which were included in Mr Crawford's explanation of "architectural intent" in
paragraph 41 of his witness statement, as quoted above. It is not clear from Mr
Hyett's response what he would be checking with regards to the specification notes.
Mr Hyett did not explicitly mention checking compliance with the Building
Regulations and I or fire safety in his response to this question. Again, it therefore
appears that Mr Hyett does not consider those matters to be relevant to, or
sufficiently important to, the architect's review of the subcontractor's drawings.
13.44 Counsel subsequently asked Mr Hyett whether it was common in the profession at
the time for the architect to limit its obligation to a review of the drawings and details
for architectural intent. 160 Mr Hyett responded that it was but that the term

"architectural intent" there means something slightly different. Studio E submits that
it does not mean something different; this arises from Mr Hyett's misunderstanding
of Studio E's explanation of architectural intent as limited to aesthetics.
13.45 Mr Hyett explained that "architectural intent" in that context is not purely aesthetic, it

"would be that the design work as shown on the drawings and incorporated into the
specification as issued by the architect -- and that's not just its appearance, that's
the whole lot -- has been properly understood, interpreted and applied to the

158
159
160

Day 64, Page 22, Lines 12 to 16.
Day 64, Page 22, Lines 17 to 25 and Page 23, Lines 1 and 2.
Day 64, Page 24, Lines 1 to 5.
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subcontractor's drawings". 161 In addition to confirming that architectural intent is not
simply aesthetic, 162 Mr Hyett subsequently expanded on this with:

''Architectural intent is what is shown on the architect's drawings. The specialist
subcontractor will be developing fabrication information and more detailed
information, I'm talking about screw sizes, washers, right down to very, very detailed
component selection or manufacturer. [ ... ]
So I would restrict it to architectural intent being the proper application of what has

been shown on the architect's drawings and specifications. "163
13.46 Mr Hyett's explanation of "architectural intent" in this section is entirely consistent
with Mr Crawford's explanation in his witness statement and in his oral evidence. 164
As such, and as Counsel did not seek to clarify this, it remains entirely unclear why
Mr Hyett considers Studio E to have limited its understanding of "architectural

intent" to aesthetics alone. Any criticism of Studio E on this basis is therefore not
understood.
13.47 Studio E notes that Mr Hyett agreed with Counsel that, whatever architectural intent
included,

it would

obligations.

165

always include ensuring

compliance with

the statutory

It is not possible to draw a conclusion on this by disregarding the

detailed discussion on architectural intent which preceded this question, noting
particularly that Mr Hyett did not mention Building Regulations compliance I fire
safety in his previous explanations. His view in this regard was therefore prompted
by Counsel's question which was based on an item in the Rydon Appointment
which was, of course, only signed after Studio E had completed its work reviewing
for "architectural intent". Studio E submits that Mr Hyett and Counsel have not given
adequate consideration to the context regarding the Rydon Appointment. Studio E
refers the Inquiry to paragraph 42 of Neil Crawford's Witness Statement in which he
explains why such a review did not include technical accuracy (beyond errors
manifest to a reasonably competent architect) or compliance with Building

161

Day 64, Page 24, Lines 14 to 23.
Day 64, Page 24, Lines 24 and 25, and Page 25, Line 1.
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Day 64, Page 27, Lines 3 to 17.
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See for instance, Mr Crawford's evidence on Day 9, Page 82, Lines 9 to 11.
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Day 64, Page 28, Lines 3 to 8.
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Regulations and to paragraphs 152, 160, 176 and 177 of Neil Crawford's Witness
Statement regarding another specialist item, the smoke ventilation system.

Paragraph 12.5 of ADB2
13.48 When considering ADB2 in further detail, Counsel quoted part of paragraph 12.5 of
ADB2 and asked Mr Hyett whether he agreed that the quoted section "provided a

clear warning to the reader ... against the use of combustible materials in the
cladding system". 166 Mr Hyett agreed. Counsel then asked whether there was
anything unclear to the architectural profession, as far as Mr Hyett was aware,
about what that section was saying. Mr Hyett responded that it was "perfectly

clear". 167
13.49 Counsel then asked Mr Hyett several questions on whether a reasonably competent
architect should have taken into consideration the warning in the quoted section of
paragraph 12.5 when specifying the materials for the external wall structure and
whether Studio E should have sought assurances from a fire engineer, if required,
as to the safety of the materials in question. These were all closed questions with
which Mr Hyett simply agreed. 168
13.50 As set out above, however, Mr Hyett has no experience of how this paragraph was
interpreted by the architectural profession at the time of the works and his opinion
on this should therefore be disregarded in its entirety.
13.51 In addition, Counsel's line of questioning was based solely on the first part of
paragraph 12.5. The remainder states:

"External walls should either meet the guidance given in paragraphs 12.6 to 12.9 or
meet the performance criteria given in the BRE Report Fire performance of external
thermal insulation for walls of multi storey buildings (BR 135) for cladding systems
using full scale test data from

as 8414-1 :2002 or as 8414-2:2005.

The total amount of combustible material may also be limited in practice by the
provisions for space separation in Section 13 (see paragraph 13. 7 onwards)."
166
167
168

Day 64, Page 65, Line 22 to Page 66.
Day 64, Page 66, Lines 3 to 6.
Day 64, Page 66, Lines 7 to 23, Day 65, Page 66, Line 24 to Page 67, Line 6.
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13.52 In its totality, therefore, paragraph 12.5 states that combustible materials "may

present" a risk in tall buildings but then provides two means by which compliance of
the cladding systems can be demonstrated. The final part of paragraph 12.5 makes
clear that combustible materials can be used (and are certainly not prohibited) and
provides a further means by which the potential "risk" can be mitigated. It is
certainly not possible on this paragraph alone for a reasonably competent architect
to determine compliance for permutations of commonly used cladding products
without specialist input.
13.53 By selectively quoting from paragraph 12.5 and by asking Mr Hyett closed questions
(on which he does not have the experience to opine), Counsel appeared to be
seeking to demonstrate that the issue is simple and straightforward: paragraph 12.5
warns against combustible material and the architectural profession should have
heeded that warning. Once again, this is not an inquisitorial approach but ignores
the complexity of the issues at hand (as demonstrated by over 2,000 buildings on
which similar materials have been used) and the factual matrix of the Grenfell
Tower project. For instance, neither Counsel nor Mr Hyett made any reference to
the advice provided by Exova in part B4 of its OFSS report that "it is considered that

the proposed changes will have no adverse effect on the building in relation to
external fire spread but this will be confirmed by an analysis in a future issue of this
report". Further, Exova (and Building Control) was expressly advised of the use of
the insulation product in the rainscreen overclad in correspondence and provided
with the manufacturer's product data sheet and raised no concerns regarding its
compliance with the Building Regulations. 169
13.54 Counsel did not take Mr Hyett to this evidence, and of greater concern, Mr Hyett did
not appear aware of the factual evidence either.
13.55 Similarly, Studio E notes that at no point in Mr Hyett's evidence did Counsel take Mr
Hyett to Diagram 40 of ADB2, which is key part of the guidance provided in ADB2
relative to the panel and on which Mr Hyett relied in his opinions at various
points. 170

The CWCT Standard
169
170

WS-BS paragraphs 147 and 148.
See paragraphs 4.3.29, 4.3.31 and 4.3.32 of the Hyett Supplemental Report.
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13.56 Counsel questioned Mr Hyett specifically on the CWCT 'Standard for systemised
building envelopes' referred to in section H92 of the NBS Specification. 171 Counsel's
line of questioning on this topic appeared aimed at seeking agreement to the
conclusion that Studio E fell below the standard of care by not familiarising itself
with, and checking compliance against, this document. Counsel sought agreement
to this conclusion prior to taking Mr Hyett to the standard.
13.57 Studio E notes that the Chairman intervened in these questions and sought Mr
Hyett's understanding of the terms used in the section on fire resistance and their
relevance to ACM. When asked whether architects were generally aware at the time
that ACM readily supported combustion and added significantly to the fire load, Mr
Hyett responded "Actually, we weren't, is the answer. We weren't". 172
13.58 Despite Mr Hyett's response that architects were not generally aware of these
issues, Counsel proceeded with the same line of questioning by reference to a
subsequently published CWCT technical standard titled CWCT Technical Note 73
(dated March 2011 ).Counsel did not explain the provenance of this document nor
did he ask Mr Hyett what he knew about this document or from where a reasonably
competent architect might become familiar with it.
13.59 Counsel then sought agreement from Mr Hyett that a reasonably competent
architect should have, as a result of the single sentence quoted by Counsel,
considered whether a panel with an FR core was required. Mr Hyett disagreed and
stated that the difference between cores was not as clearly understood at the time
as it should have been. He noted that he became aware of the difference by
accident. 173
13.60 Despite Mr Hyett's response, Counsel asked Mr Hyett again whether the quoted
statement would have made the reasonably competent architect actively look for FR
products. Mr Hyett response concluded that the designing part of the industry, as
separate from the manufacturing part, did not have "any idea that there were such
dangerous components being incorporated into a composite panel."
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13.61 Counsel did not explore this answer with Mr Hyett and instead asked whether, at
the very least, this statement would have prompted a reasonably competent
architect to spell out the content of this sentence in the NBS Specification. Mr Hyett
disagreed.
13.62 Studio E notes that Daniel Anketell-Jones and Mark Stapley of Harley and Jonathan
Roome of Celotex (along with many other representatives of the industry) are listed
as attendees at CWCT's AGM on 7 October 2014. 175 This was following Harley's
appointment on the project. Studio E invites the Inquiry to consider whether fire
performance was discussed at this meeting.
14.

CONCLUSION

14.1

Studio E notes that the Inquiry is an inquisitorial process. Mr Millett QC set out in his
opening statement for Phase 2 of the Inquiry, the Inquiry's task "is to find the facts
and to make recommendations. It is from the findings of fact, based on the
evidence, that accountability follows". 176 It is, therefore, of central importance that

the Inquiry's findings of fact are accurate and based on admissible evidence to
which evidential weight can be fairly attributed. A key element of this is to ensure,
so far as possible, that the evidence to which weight is given is not the result of
hindsight.
14.2

For the reasons set out in these submissions and previously, Studio E submits that
Mr Hyett does not qualify as an expert and his evidence should be given little or no
evidential weight in the Inquiry's conclusions on its Terms of Reference or on the
recommendations which follow regarding the role of the architect or industry
practice of architects at the relevant time.

14.3

As referred to above, there are over 2000 buildings with the same or similar
materials to those used on Grenfell Tower. Some of these buildings form part of the
evidence already presented to the Inquiry, and can therefore be scrutinised as part
of the Inquiry's proceedings, and information on others can be obtained either from
public pleadings in the Business and Property Courts or by way of an information
request from the MHCLG. Alternatively, the Inquiry could seek to appoint another

175
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{CEL00001256}
Day 1, Page 21, Lines 14 to 16.
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architectural expert who has the requisite experience to advise on these matters or
could invite architectural practices and professionals to submit their views to a
public consultation. Such a consultation could, of course, be expanded to the wider
construction industry.
14.4

Studio E does not consider that the Inquiry can fulfil its Terms of Reference or can
make findings of fact on Studio E's performance of its obligations if it does not
broaden its analysis of the industry at the time of the works through the suggested,
or other appropriate, means. Studio E remains open to discussing this further with
the Inquiry.

APPENDIX

15.

PROJECTS REFERENCED IN MODULE 2

15.1

The following are projects referenced in Module 2 which Studio E understands are
over 18m, employed similar materials to Grenfell Tower and were carried out at
around the same time.

15.2

Branch Place, Hackney - the design of this building stated Kingspan K15 or similar
insulation was to be used {CEL00008573}.

15.3

James Taylor Building, Hackney - this building involved rainscreen cladding and
appears to have used Kingspan K15 {CEL00008573}.
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15.4

Byron House, Nottingham - the majority of the fac;ade of this building was
constructed using Reynobond ACM cassette panels with Kingspan K15 behind
{CEL00008573}.

15.5

Brookhouse I Rivers Apartments, Hackney - this building incorporated Kingspan
Kooltherm K15 insulation behind ACM rainscreen cladding {KIN00003148}.

15.6

Barnsley College - this building incorporated Kingspan Kooltherm K15 insulation
{Kl N00003148}.

15.7

Pendleton Towers - elements of the design for this overcladding project appear to
have incorporated Kingspan Kooltherm K15 insulation behind Reynobond ACM
rainscreen cladding {KIN00003148}.

15.8

Greenwich Wharf - elements of the design for this development appear to have
incorporated Kingspan K15 behind rainscreen cladding {CEL00008573}.

15.9

Enderby Wharf - elements of the design for this development appear to have
incorporated

aluminium

rainscreen

and

Kingspan

K15

insulation

behind

{CEL00008573}.
15.10 The Movement Greenwich - elements of the design for this development appear to
have incorporated metal and HPL rainscreen cladding panels with Kingspan K15
behind {CEL00008573}.
15.11 Ferrier Point, Canning Town - this building had ACM cladding installed by Harley
and replaced in 2019.
15.12 Chalcots Estate - this overcladding project incorporated ACM rainscreen cladding to
the majority of the five towers and was undertaken by Rydon and Harley. The
cladding has been removed and the recladding proposals have been prepared by
ARUP and are available online.
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