IN THE MATTER OF THE GRENFELL TOWER
INQUIRY BEFORE SIR MARTIN MOORE-BICK

RESPONSE SUBMISSIONS ON BEHALF THE CLIENTS REPRESENTED BY
TEAM 2

INTRODUCTION

1. These submissions are made on behalf of the Core Participants (CPs) comprising of
Bereaved family members, survivors and residents of the Grenfell Tower disaster, represented
by 13 legal representatives (RLRs). They are in response to the application dated 27" January
2020 made on behalf of a number of corporate witnesses, requesting that the Inquiry make an
application to the Attorney General (AG) for undertakings. The terms are set out at para 16
page S of the application.

2. Our general proposition is that we oppose this application. We will expand upon these

submissions orally at the hearing on Monday 3™ February 2020.

3. The Inquiry has an obligation under Article 2 ECHR to conduct a full investigation.
This means full disclosure and giving evidence to the Inquiry. The Chairman’s direction on
20th December 2017 for government and non-government organisations to provide the Inquiry
with position statements setting out the role played by each of the core participants who were
involved in the management and refurbishment of Grenfell Tower, was an acknowledgment
of the need for candour by the State and corporate organisations appearing before the inquiry.

This application clearly deviates from this duty and undermines accountability.

4. Further, the purpose of this Inquiry is to uncover the truth. When conducted with
candour, rigour and transparency, a Public Inquiry can illuminate and shine a light on facts and

opinions that are frequently hidden from public view. If the corporate CPs in this Inquiry truly



recognise its importance, purpose and ramifications, they will wholeheartedly accept their

responsibility to be candid.

5. For those who remain unfamiliar with the concept of the duty of candour, in the wake
of the Hillsborough inquests, the Public Accountability Bill (the Hillsborough Law) was
drafted, as a piece of legislation which sought to promote transparency and accountability and
to combat institutional defensiveness. It codifies existing duties of candour in requiring public
authorities, public officials and private entities fulfilling public functions to assist court
proceedings, inquiries and investigations and to act with transparency, candour and frankness.
The Bill strives amongst other things:

- to set a requirement on public institutions, public servants and officials and on those carrying
out functions on their behalf,

-to define the public law duty on them to assist courts, official inquiries and investigations;

6. The importance of this duty cannot be emphasised enough. We would remind the
corporate witnesses that they have a duty of candour, which they should not only understand
and acknowledge but actively engaged with. We invite them to reflect upon this and to

reconsider proceeding with their application.

7. Despite the protestation from the corporate CPs apologising for the lateness of the
application, the timing is highly questionable. It shows an complete disregard for the BSRs and
the integrity of this Inquiry and was timed to cause maximum hurt to those we represent and

disruption to the Inquiry. In that regard they have been successful.

8. The reasons we are opposed to the application are as follows:

(1) An examination of the recent history of such applications shows that the situation is far
more nuanced than portrayed in the corporate CPs’ application.

(i1) The application itself is disingenuous.

(ii1))  Those who or may be responsible for this catastrophe, should not be allowed to set the
agenda, the terms, the framework, and pace of the Inquiry.

(iv)  Future criminal proceedings and investigations should not be compromised by
decisions made now.

(v) The detrimental impact upon the BSRs.



SUBMISSIONS
THE LAW:

9. The application makes rather sweeping statements in its analysis of the approach and
outcomes on such applications as these in previous public inquiries. We submit that the picture

1s a somewhat more nuanced.

10. The Baha Mousa Inquiry, is heavily relied upon in the application on the issue of
undertakings. Further analysis of that particular case would be instructive. A witness’ right to
protection from self- incrimination is preserved by s.22 of the Public Inquiries Act 2005. The
Chairman is being invited to seek an undertaking from the AG preventing the use of evidence
given by witnesses to this Public Inquiry against them in future criminal proceedings. The
applicants have submitted that the practice of seeking undertakings from the Attorney General
is an established way by which witnesses are able to give full and franks answers and permits
the terms of reference to be fully investigated without delay to proceedings. They have cited
several Public Inquiries in which undertakings have been granted and have invited the
Chairman to seek the AG’s undertaking in the terms granted by Baroness Scotland QC in the
Baha Mousa Inquiry. It is important to highlight several distinguishing features between the

Baha Mousa Inquiry from Grenfell Tower:

(1) Firstly, Baha Mousa Inquiry was primarily concerned with the circumstances
surrounding the death in 2003 of, Baha Mousa and the treatment of others detained with him
in Basra, Iraq, by soldiers of the 1st Battalion the Queen’s Lancashire Regiment and took into

account investigations that had already taken place.

(i1) Secondly, the undertaking from the Attorney General was sought and obtained in the
first instance by the Chairman Sir William Gage. Having obtained the undertaking from the
AG he invited submissions as to whether it was necessary to seek other undertakings from the
MoD to which he received representations seeking an extension of the AGs undertaking to
which there were mixed responses; support by some and a neutral position on behalf of the 10
detainees. The Chairman having considered the representations, sought an extension to the

existing undertaking granted by the AG.

(ii1))  Thirdly, the Inquiry which opened in October 2008 was preceded by several

investigations, including Court Martial charges in respect of 7 soldiers who were charged with



Baha Mousa’s death, which started in September 2006, 3 years after Baha Mousa’s death. The
charges against the officers included manslaughter, perverting the course of justice and
inhuman and degrading treatment. One of the officers had pleaded guilty to the charge of
inhuman treatment and the others were either acquitted or the charges dropped. The Court

Martial ended in 2007.

(iv)  Taking each point in turn and applying to this matter, firstly, 72 people lost their lives
as a result of the fire at Grenfell tower, hundreds of people lost their homes and the entire
Lancaster West Estate has been affected by the events of 14" June 2017 — the largest fire in

London since the 2™ world war.

v) Secondly, the Chairman (GTI) having considered the evidence disclosed to date had
not considered it necessary to seek to obtain undertakings from the Attorney General in respect
of any of the witnesses as was the case in Baha Mousa. It is also important to note that a neutral

position was taken by counsel on behalf of the 10 detainees.

(vi)  Thirdly, criminal/court martial proceedings preceded the Baha Mousa inquiry. This is
not the case in the present Inquiry where criminal investigations are running parallel and the
evidence from the Inquiry will inform the criminal investigations and ultimately any charging
decisions. The Inquiry commenced 5 years after Baha Mousa’s death; Grenfell Tower inquiry

opened in September 2017 — 3 months after the tragic events of 14" June 2017.

(vil)  Additionally, the organisations and witnesses on whose behalves the applications for
the undertakings are being made have all expressed their commitment to cooperating with the
Inquiry and commitment to candour — this is an important distinction from Baha Mousa and
indeed, the other Inquiries to which reference has been made and reliance sought as to the

practice of obtaining undertakings from the Attorney General.

11. It is important to note that a mere assertion of the privilege is insufficient; the Court
must be satisfied that there is a reasonable ground to apprehend a real and appreciable danger
to the witness and not one of an insubstantial character. A mere claim of privilege even when
based on legal advice is insufficient. The Court must be satisfied that such a danger exists from
all the circumstances of the case and the nature of the evidence the witness is being called to

give. [Archbold 12-4].



12.  Itis not lost on us all, that to date, the applicants have yet to (a) identify the witnesses
in respect of whom the application is sought, (b) the evidence in respect of which self-
incrimination is asserted (c) their reason for claiming self- incrimination. A general category
of witnesses from organisations boldly ascertaining that they are at risk of self- incriminating

themselves if they give evidence is insufficient and does not satisfy requisite threshold.

13.  We note the Chairman’s observation that a similar request was made by the TMO 15/16
months ago and that they were invited to provide a basis for approaching the Attorney General

[transcript 30.1.2020 Day 4 pages 123 -124 lines 21- 25; 1 -10].

14.  Respectfully, the explanation for the timing and rationale of the application appears to
be (a) financial — there was limited funding for counsel between the end of summer and
December, (b) Mr Hyett’s report is critical of witnesses and (c) 4 Harley witnesses were
interviewed by the police in October 2019 [transcript 30.1.2020 Day 4 pages 124 -125 lines
21- 25; 1 -23] by the MET for potential offences. Again, these are in general terms without
sufficient specificity to satisfy the Chairman that the application should be referred to the AG.

15.  Itis also instructive to look at the Grainger Inquiry. Mr Grainger was killed just after
7pm on March 3, 2012, when he was shot in the chest by a single bullet from a Heckler and
Koch MP5 sub-machine gun fired by a police marksman known as Q9, as he sat behind the
wheel of a stolen red Audi in a car park in the village of Culcheth near Warrington.

(1) In January 2014 the CPS announced that they would be prosecuting Chief Constable
Peter Fahy under health and safety legislation over the shooting, and a full public inquiry was
concluded July 2019.

(i1) The report, written by His Honour Judge Thomas Teague QC following the 14 week
inquiry found serious mistakes and failures which led to the death of Anthony Grainger, but
found the shooting was not unlawful and it stopped short of recommending any further action
should be taken against any of the police officers involved.

(ii1))  The Chair made the application to the AG: “The undertaking I seek is to the effect that
in any future proceedings against a witness to the Inquiry, no evidence that he provides to the
Inquiry shall be used against him.”

The AG refused the application and the police officers all answered questions.



THE APPLICATION IS DISINGENUOUS

16. The rationale behind these applications is that undertakings will foster better evidence.
Unfettered and freed from the concerns that their Inquiry evidence will be used in future
criminal proceedings, the witness will give full and frank answers to questions. However, the
conduct of the corporate CPs in this Inquiry illustrates that such a proposition to be misplaced
in this case. The position statements, witness statements and opening statements filed on their
behalf have for the most part been bland, anodyne documents, the polar opposite of full and

frank, they were sparse and scant.

17. There is an inherent contradiction in the approach of the corporate CPs. All protest their
lack of responsibility for any wrongdoing or culpability. They all say, “we did nothing wrong”
and point the finger elsewhere, to other corporate CPs for blame. The corporate CPs have
created and fostered a climate of denial which is both unhealthy and counter to the aims and

purpose of this public inquiry.

18.  We submit that this application is disingenuous and belies its true basis. There are

legitimate questions raised by the timing of this application:

-Is there outstanding disclosure that leads to self- incrimination that the Inquiry and CPs have

not yet seen?

-If those seeking undertakings did nothing wrong and are blameless as they have been stating
for so long, and as recently as last week in the opening statements, why the sudden and pressing

need for the protection afforded by undertakings?

-Are we therefore now to expect new position statements and opening statements from these
witnesses in which they tell “the truth”; thus rendering their previous efforts with regards to

these statements, at best misleading and at worst simply untrue.

Position statements, Opening statements and Candour

19. The application also wholly undermines the pledges of candour and commitment to
fully cooperating with the Inquiry which these organisations have given in the position
statements to the Inquiry, witness statements, opening statements and in the case of Harley,

public statement on its website in the days following the fire.



20. The TMO in their position statement [9" February 2018], expressed their commitment
to providing evidence to the Inquiry in an open and transparent way:

TMO welcomes the Public Inquiry and is fully supportive of its objective to obtain clear,
reliable evidence and to learn all possible safely lessons so as to minimise the chance that such
a tragedy will ever be repeated.

TMO is committed to providing full and frank evidence to the Inquiry in an open and
transparent way. It has offered to the Inquiry all of its documentation without reservation or
exception. This documentation was captured within four days of the fire occurring and was
locked down and fully captured by independent IT specialists. A copy in both its raw state and
processed state (making it fully searchable) was provided to the police and offered to the
Inquiry.

All TMO staff emploved at the time of the fire and those who are former staff have fully

committed themselves to providing whatever evidence the Inquiry seeks from them and do so

in an open and transparent way. [TM000837466]

21. Studio E in their position statement of 9 February 2018 confirm that “it will fully
cooperate with the Inquiry...” [SEA00014232]

22. Osbourne Berry, in their position statement of 27" February 2018 professed acting in
fulfilment of their duty of candour in declaring their knowledge of the financial difficulties of
Harley Curtain Limited and its impact on the installation of the cladding [OSB000000084].

23.  Rydon’s concluding paragraph in its position statement of 9" February 2018 confirms:
“Rydon remains committed to cooperating fully on matters with which it can assist the

Inquiry.”

24.  In the opening statement made on behalf of Kevin Lamb, it was stated, “Kevin Lamb

is committed to assisting the Inquiry in completing its important work” [KLA00000001].

25. Ray Bailey, Managing director at Harley Facades said this, of Grenfell, in a statement

on behalf of the company, published on their website following the fire: this is an incredibly



tragic incident. Our thoughts are with the residents and their families who have suffered such

a personal loss. We will fully support and cooperate with the investigations into this fire.!

26.  We are yet to be told whether Ray Bailey, listed to give evidence to this inquiry, and
from whom our clients are expecting candour and transparency, is one of the witnesses in
respect of whom the undertaking is being sought and if he is, the evidence which may

incriminate him.

27.  The stark contrast between their professed candour and this request for assurances in

order to give evidence suggest that even with undertakings, the corporate and TMO witnesses
will in fact be full and frank.

28. Those making this application knew about the refurbishment of the Tower and certainly
once the inquiry was announced, the matters which would be under consideration and the scope
was clear from the TOR. Importantly they would know whether they would need to seek the
protection of undertakings at that early stage. The fact that no such applications were

forthcoming at that stage is very telling.

29.  Presently, we know those who are making the application dated 27" January 2020, but
require the identification of all other witnesses who will be seeking to make such applications.
The witnesses named thus far have extremely varied participatory roles in the refurbishment
process This cannot be a blanket request in the application. They have not indicated what
witnesses they are asking the undertaking for and we require this information by the morning
of 3 February 2020 at the very latest. That information should include those who have
indicated support for the application as well as those who are prepared to be named as primary

applicants at this point in time.

30. There is an overwhelming public interest and a global following of this Inquiry and the
overriding duty of candour to those most affected must not be discarded. In 128 days of often
intense, searching and difficult oral evidence from Firefighters no application was made for

undertakings and witnesses did not seek any protection.

1 http://www.harleyfacades.co.uk/page /8031 /article/727




HOLDING THE INQUIRY HOSTAGE

31.  We submit that those who or may be responsible for this tragedy, should not be allowed
to set the agenda, the terms, the framework and the pace of this Inquiry. This application will
inevitably lead to delay. Further those making the application have indulged in scaremongering

tactics in the event that the Inquiry does not make the application the AG does not grant it.

At para 11 of their application the Corporate CPs state:

“ Indeed, if no such undertaking is provided, prior to answering any question the answer to
which might incriminate the witness, each witness will have to be publicly advised that they do
not have to answer the question asked, if the answer might incriminate them. We assume that
this warning will have to be administered by the Inquiry Chair in each instance, and will be
particularly necessary where the relevant witness does not have the benefit of legal
representation at the Inquiry. All of this is likely to have the undesired effect of seriously
impeding the Inquiry’s work.”

32.  We submit that the law is clear. Everyone has the right against self - incrimination, but
it is a narrow privilege. Once sworn you have to answer all the questions, the privilege is a
narrow exception. If the AG refuses their application, the onus will be then be back on the
corporates witnesses. What our clients want from this Inquiry is the truth - and if part of that
truth is some of those responsible won’t come and give evidence in an open way, let that be

part of the truth. An undertaking from AG is a blanket that covers up that truth.

33.  We submit that the Corporate CPs are presenting the Inquiry with a false choice
between the truth premised on receiving the undertaking from the Attorney General and justice
in the form of successful criminal prosecutions. In our respectful submission the Inquiry has a
third option. If witnesses refuse to answer question on the grounds of the privilege against self-
incrimination, the Inquiry is entitled to draw adverse inferences from such silence: Mohammed
Khawaja v Paresh Popat [2016] EWCA Civ 362. Such adverse inferences would be based on
the contents of the documents disclosed by the parties, their witness statements and the late
timing of the application given the previously stated intention to assist the Inquiry without any
reservation. The BSRs would encourage the Inquiry to adopt a robust approach to any witness
who seeks to invoke this privilege if the circumstances justify it and draw appropriate adverse

inferences.



COMPROMISING FUTURE PROCEEDINGS.

34.  The BSRs welcomed the phase 1 report and hope that the same rigour and depth of
analysis will be brought to both the evidential and reporting stages of phase 2.

(1) At the conclusion of this public Inquiry the BSRs and we would hope other CPs will
want to see trenchant remarks and recommendations that will be acted upon by government
and industry. They do not want to see in years to come, another public inquiry into a fire, with
documents from corporations where individuals speak of their concerns and worries and have
their “Grenfell moment.” The BSRs want real change in the culture, structure and behaviour

of the construction industry. They want the truth uncovered.

(i)  However, crucially at the heart of this tragedy, the BSRs want justice and accountability
and are acutely aware that as a Public Inquiry there are limitations on what the panel can say
and the ramifications of any recommendations. Justice and accountability may come in future
proceedings, notably criminal proceedings. This application inevitably raises the issue of the
tension between protection against self- incrimination and the need for the Public Inquiry to
uncover all relevant evidence and unearth the truth. However, there is a further tension and
analysis that needs to be incorporated, safeguarding evidence to be used in criminal

investigations which flow from the inquiry.

35.  We submit that any decision made in relation to the grant of and use of undertakings in
a public inquiry must therefore be balanced against the need to safeguard a criminal
investigation and be extremely mindful of compromising any criminal investigation and/or

criminal proceedings yet to come.

36. At paragraphs 16-17 of their application the Corporate CPs refer to the possible
criminal proceedings that could arise:

“For those witnesses who have thus far been interviewed by the Metropolitan Police, or

who are awaiting interview, it is plain that the scope of that investigation is very broad. It
will include Gross Negligence Manslaughter where applicable.

In addition, they are expressly investigating contraventions of relevant Health and Safety
legislation and regulation, including but not limited to those listed below. As you will

appreciate these offences are very broad in their application.”



Specially ss. 3, 7, 33, 36 and 37 of the Health and Safety at Work Act 1974. All of the general
duties under HSWA 1974 are strict liability offences? subject to the requirement of reasonable

practicability.

37.  We do not propose to set out detailed submissions in this document in relation to these
criminal offences, but it is important to highlight the scope and breath of possible criminal
offence that may have been committed and the extent to which a broad spectrum of criminal
proceedings would be jeopardised if these undertakings were granted. The criminal
investigation and potential proceedings must be safeguarded. We reiterate the central point
made earlier in this document, the Corporate CP’s do not require an undertaking from the AG
to remain mute. Their conduct and behaviour in this Inquiry is indicative of their true intentions,
namely to remain either silent or circumvent the Inquiry’s objectives regardless of any

protection.

38.  There is also an ongoing huge, wide ranging and costly police investigation. As early
as July 2017, the CPS had already given detectives preliminary legal advice on the corporate
manslaughter investigations. In a letter sent in the weeks after the fire, to survivors and the
families of those who died the police said “After an initial assessment of that information, the
officer leading the investigation has ... notified Royal Borough of Kensington and Chelsea and
the Kensington and Chelsea Tenant Management Organisation that there are reasonable
grounds to suspect that each organisation may have committed the offence of corporate

manslaughter, under the Corporate Manslaughter and Corporate Homicide Act 2007.”

39.  In December 2017—six months after the fire, speaking to the Inquiry at a preliminary
hearing on behalf of the MPS, counsel said the police had acquired 31 million documents and
had possession of 2,500 physical exhibits. It had taken 2,332 witness statements from 1,144
witnesses, and 383 companies had been identified as having some involvement in or connection
to the construction or refurbishment of Grenfell Tower. There were 3,916 investigative tasks
or lines of inquiry generated. Moreover, “interviews of further witnesses or of suspects” could
not take place until the forensic analysis “of every room within the tower, as well as every inch

of the communal areas and, of course, importantly, the outside of the tower” had taken place.

2 Save fors 7.



40.  Then by March 2019, Scotland Yard publicly stated that they would not be sending
files to the CPS until the latter part of 2021, citing the need to wait for the conclusion of the
Inquiry. The MPS in a brief statement said that The Met’s criminal investigation and the inquiry

are “inextricably linked,”.

41.  We have been surprised by the lack of comment thus far on this application by the MPS

who remain CPs in this Inquiry.

42.  Ttis of great concern to those we represent that these proceeding, have the potential to
operate as a bar to future criminal proceedings. If the application is granted (a decision of
course for the AG) abuse of process arguments would be deployed by the defence in future
criminal proceedings. Justice and accountability for the BSRs would be denied if that
fundamental issue is not crucially borne in mind. It is not difficult to envisage the myriad ways

in which a criminal investigation would be derailed, compromised or effectively abandoned.

IMPACT UPON THE BSRs

43. The BSRs have listened with dignity and forbearance to the fall out concerning the
resignation of the panel member Ms Mehra. They have done so again when faced with this
application. It is regularly impressed upon the Inquiry that this process and the entire
experience is causing BSRs immeasurable distress and there is a danger that with the passage
of time that message becomes diluted and those who are listening can become immune to these
observations and perceive it simply as ongoing grief. Each communication from RLRs to their
clients about issues that emerge from the inquiry in relation to the behaviour of the corporates
CPs (either from disclosure, their opening submissions, or otherwise), causes more hurt and

harm.

44.  Whilst this application is a legal and procedural argument for the lawyers and the
Inquiry for our clients it causes renewed psychological harm. For them this process is not a
game of tactics and manoeuvres, rather each new set back and delay open unhealed wounds. If
the many condolences and sympathies expressed by the corporates CPs in their opening

statements are to carry even a semblance of sincerity, they should withdraw the application.

CONCLUSIONS




45. The application is an affront to the families, to the Chair and panel, to the Inquiry. This
inquiry is not a game of tactics and clever machinations as those making the application seem
to believe. We submit in the strongest terms that it is both a disgrace and an outrage that the
potential perpetrators of serious criminal conduct can come before this Inquiry and say in effect
we are sorry for the people who died but it’s not our fault, we did no wrong, nonetheless we

will not answer certain questions unless we are given the assurances of the undertakings.

46.  We share the Inquiry’s deep concerns about the timing of this application. Monday 3™
will be the 5™ day of Phase 2 and was due to mark the start of oral witness evidence. Following
procedural hearings in the autumn of 2017 and early 2018, this Inquiry sat for 123 days of
evidence in 2018. Thereafter, in 2019, there has been ongoing disclosure of documents in
preparation for Phase 2. Position statements were served by CPs in 2017. These individuals
were the professionals responsible for the refurbishment. They planned, designed
implemented and oversaw the refurbishments and maintenance of Grenfell Tower. These are
the council and TMO officials, the managers, the architects, the designers, the contractors who
were in the meetings, in the discussions. They were the authors and recipients of emails,
signatories to contracts. They did not have to wait for thousands of pages of disclosure of their
own documents within this Inquiry to decide whether or not they would be full and frank in
their answers to questions or need to seek undertakings. The application is cynical and

calculated and should be rejected.

On Behalf of all Counsel and Solicitors for Team 2
2" February 2020



GRENFELL TOWER INQUIRY

Position Statement on behalf of the Royal Borough of Kensington and Chelsea

Tenant Management Organisation (“TMO”).

No words can ever express the feelings of sympathy, remorse and sorrow felt by all
staff associated with TMO for the horrific tragedy that occurred at Grenfell Tower on
14 June 2017.

TMO welcomes the Public Inquiry and is fully supportive of its objective to obtain clear,
reliable evidence and to learn all possible safely lessons so as to minimise the chance
that such a tragedy will ever be repeated.

TMO is committed to providing full and frank evidence to the Inquiry in an open and
transparent way. It has offered to the Inquiry all of its documentation without
reservation or exception. This documentation was captured within four days of the fire
occurring and was locked down and fully captured by independent IT specialists. A copy
in both its raw state and processed state (making it fully searchable) was provided to
the police and offered to the Inquiry.

All TMO staff employed at the time of the fire and those who are former staff have fully
committed themselves to providing whatever evidence the Inquiry seeks from them and
do so in an open and transparent way.

Whilst incomparable to the grief suffered by the victims and bereaved families, this
tragedy has traumatised and devastated the TMO staff and community who had
dedicated themselves to providing support and services to the tenants and leaseholders
they served.

Nature of the TMO; involvement of the different departments and committees of
the TMO

Section 27 of the Housing Act 1985 gave tenants the right to establish tenant
management organisations. Section 27AB was added to the Housing Act 1985 by s.132
Leasehold Reform, Housing and Urban Development Act 1993 and section 27AB came
into force on 1 August 1994. It is this provision which conferred on TMOs the right to
manage local authority stock.

This legislation was aimed at empowering local communities and TMO was set up to
provide services on behalf of residents within housing stock owned by Royal Borough
Kensington and Chelsea Council (RBKC). It is a resident-led organisation with a majority
of local tenants on its Board. It managed the Council’s housing stock. The Board of TMO
is empowered independently of RBKC with an internal audit process conducted by RBKC
Audit department on behalf of TMO, except on matters relating to the Housing Revenue
Account.
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The TMO company was incorporated on 20 April 1995 with a Memorandum and Articles
of Association that has been developed over time, with a current version dated 11
November 2014. Its principal objective is to manage and maintain the housing stock
and ancillary properties of the Royal Borough. It is expected to manage its affairs in
accordance with the Modular Management Agreement (“MMA”) dated 28 February 1999
between the RBKC as amended from time to time.

TMO is a separate company to RBKC. It is a not-for-profit company that provides
housing services on behalf of RBKC and it was set up by RBKC to manage and improve
all or part of its housing stock. Ownership of the housing stock remains with RBKC.

TMO is a company limited by guarantee owned by its 5,600 Members, not shareholders,
who are residents of the RBKC housing stock.

TMO manages the housing under the Right to Manage legislation and its roles and
responsibilities are set out in the MMA with RBKC. The MMA content is in standard form
following Regulations set by the Secretary of State.

TMO is a non-specialist organisation and typical of social housing provider of its size, it
engaged specialist contractors and consultants in a range of areas to enable delivery of
its roles and responsibilities

The Company is made up of its Members permitted to vote on TMO’s decision-making
via the TMO Board consisting of up to 15 Board Members.

By its constitution, the TMO Board is required to consist of 6 Council Tenant Board
Members and 2 Leasehold Board Members, or 5 Council Tenant Board Members and 3
Leasehold Board Members plus 4 Council Nominated Board Members and 3
Independently Appointed Board Members.

Resident Board Members qualify as such by having been a tenant for one year or more
and are eligible for election to the Board. All Resident Board Members are required to
retire from the Board after a three-year term. They may be re-elected to the Board
after serving a three-year term but may not serve for longer than nine years in total.

The 4 Council Nominated Board Members are nominated by RBKC and the appointed
Board Members are not otherwise Members and are regarded as “independent” Board
Members. They usually come from successful businesses to bring their experience and
expertise to assist resident and Council nominated Members’ decision-making.

The Chairman of the Board is required to be a resident of RBKC and the resident Board
Members as elected by tenants must form the majority of the Board for voting purposes.

All Members of the Board are unpaid. There is a small expense allowance which many
Board Members do not take. It is in every sense a Board that operates for the benefit
of the community with no financial reward.
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The role of a Board Member is therefore aimed at reviewing proposals and making
decisions that represent the best interests of the Members they represent.

Board Members also participate in sub-committees, such as Operations and Finance
Audit and Risk to consider various discrete operational and financial topics under the
chairmanship of a Resident Board Member and with a constitution that has a majority
of Resident Board Members.

All day to day operations of TMO were managed by an Executive Team headed by a
Chief Executive supported by three teams concerned with Operations, Financial
Services and ICT, and People Performance and Governance. The heads of those teams
have the title “Executive Director”. Each of those teams is supported by a Senior
Management Team headed by “Directors” “Assistant Directors” and “Heads”. Although
the title “Director” is used for Executive and Senior Management positions, none of the
holders of these positions is a statutory Director. Organisational Charts identifying each
of the positions making up TMO have been provided to the Inquiry.

The Executive Team and its supporting staff managed the housing stock pursuant to
decisions made by the Board and its Business Plan.

Kensington and Chelsea TMO Repairs Direct Ltd (“Repairs Direct”) was at material times
a wholly-owned subsidiary of TMO. It was incorporated in January 2013 with the
objective of carrying out repairs to the RBKC housing stock as directed by TMO. The
Company was set up with the objective of replacing outsourced suppliers to provide a
more efficient and cost-effective means of conducting repairs and maintenance to the
RBKC’s housing stock.

TMO is for all intents and purposes the Managing Agents of the RBKC housing stock
dealing on an agency basis with such matters as rent collection, tenant repairs and
maintenance via Repairs Direct Ltd as well as managing communal issues such as
community environmental matters, anti-social behaviour. It does so on behalf of RBKC
and its tenants.

TMO does not in any way manage the statutory utility companies providing water, gas
and electricity to the housing stock nor does it manage the Fire and Rescue Services.

TMO had a Health and Safety policy in place at the time of the fire signed on the
organisation’s behalf by its Chief Executive. TMO had a specific fire strategy in place
which was reviewed and updated during its existence. This was reported to the Finance,
Audit and Risk Committee and Board on a regular basis. Health and safety was an
identified risk in the Board’s Risk Register.

TMO sought to comply with its health and safety and fire safety duties by adopting
safety management systems involving policies and strategies, monitoring its safety

performance, conducting audits and reporting its safety performance.

Health and Safety performance was monitored by the TMO’s Health and Safety
Committee attended by a number of its Executive Directors. Health and Safety,
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including fire safety, was also a standing item in the Chief Executive’s report to the
Board meetings.

TMO was responsible for procuring fire risk assessments of the communal areas of the
properties it managed. TMO employed a qualified safety professional as its Health,
Safety and Facilities Manager to manage this process. This led to TMO engaging C S and
Associates Ltd to conduct the fire risk assessments of its stock and give technical advice
in relation to fire safety generally. Mr. Carl Stokes from C S and Associates Ltd
conducted fire risk assessments on behalf of TMO. Mr. Stokes is a very experienced fire
safety professional, properly qualified and fully competent to conduct fire risk
assessments of the type requested.

The Regulatory Reform (Fire Safety) Order 2005 requires fire risk assessments to be
reviewed regularly so as to keep them up to date, particularly if there was a reason to
suspect they are no longer valid or there has been a significant change such as a
material alteration to a block of flats. TMO’s policy initially required properties to be
risk assessed at least every three years but the documentation disclosed to the Inquiry
demonstrates that Mr Stokes conducted fire risk assessments at Grenfell Tower on a far
more regular basis than that, including a number in quick succession in 2016 when the
refurbishment was reaching a conclusion.

Mr Stokes’ initial engagement was to conduct fire risk assessments but the
documentation disclosed to the Inquiry demonstrates that over time his role extended
to looking at discrete issues at the request of TMO. For example, he was asked to look
at issues such as the positioning of HIU Units in 2015 and work being conducted by
National Grid Gas in 2016/7. Mr Stokes attended in relation to each of these issues at
the request of TMO to give technical expertise to respond to concerns raised by
residents. These reports were regularly shared with the specific residents who had
raised concerns.

TMO held a two-monthly liaison meeting with the London Fire Brigade (“LFB”) attended
by the local LFB Station Manager and members of the Kensington and Chelsea and
Hammersmith and Fulham fire inspection teams. Grenfell Tower was a regular item on
the agenda of those meetings with TMO reporting progress of the Tower refurbishment.
TMO encouraged the LFB to attend the Tower regularly for the purposes of
familiarisation and inspection. The minutes of the Liaison Committee make reference
to numerous visits by the LFB to Grenfell Tower prior to the fire.

LFB would also conduct audits of properties in the stock managed by TMO. They would
be supplied with copies of the fire risk assessments prepared by Carl Stokes Associates
in advance of these audits and had received numerous examples of his risk assessments.

TMO was also required to report its health and safety performance to RBKC as a
condition of the MMA for scrutiny by RBKC who also conducted a regular audit of TMO’s
health and safety performance. At the time of the fire RBKC had given TMO a rating of
“Substantial Assurance” for its health and safety performance. Internal Audits were
commissioned by the TMO Board using RBKC Audit services covering areas including
health and safety and reported to RBKC and its Scrutiny Committee.

Page 4 of 10

TMOO00837466_0004



Relationships between the TMO and the Council and between the TMO and the
commercial core participants and any other relevant external bodies involved in
the Grenfell Tower Refurbishment

TMO through its Operations and Assets and Regeneration function managed
regeneration works on behalf of RBKC. This included the refurbishment of Grenfell
Tower.

In relation to the refurbishment of Grenfell Tower, TMO’s role was that of “Client” as
defined under the Construction, Design and Management Regulations 2007 (CDM), which
were in force when the project commenced. The role of “Client” is outlined in the
HSE’s Approved Code of Practice and includes making suitable arrangements for
managing their project and enabling those carrying it out to manage health and safety
risks in a proportionate way. These arrangements include appointing a CDM Coordinator
(CDMC) and a principal contractor who have the requisite skills, knowledge, experience
and organisational capability; providing all pre-construction information; ensuring that
the CDMC prepares a health and safety file for the project and that it is revised as
necessary and made available to anyone who needs it for subsequent work at the site.
TMO fulfilled its obligations in this regard.

TMO itself has no expertise or role in relation to the works that were undertaken, their
design or specification. TMO is not a contractor, architect or technical specialist in
respect of any of the construction matters for the project.

As Client, TMO’s role was to monitor and manage progress of the refurbishment work
against budget to ensure delivery of the programme on behalf of RBKC, the tenants and
leaseholders. Its role was also, together with contractors, to liaise with residents, who
remained in situ during the works, to facilitate works within residential areas.

The short history of the refurbishment is that RBKC had taken a decision to refurbish
Grenfell Tower and allocated money to that project.

The rebuilding of the Kensington Area Leisure Centre (“KALC”) was being undertaken
directly by RBKC using their contractors Leadbitter and Architects Studio E. It was
determined by RBKC that those same contactors and consultants should be engaged for
the proposed Grenfell refurbishment works. As of July 2013 RBKC had allocated an
overall budget of £9.7m (inclusive of fees) for the regeneration works to Grenfell
Tower.

RBKC’s decision to refurbish Grenfell was to improve the internal living conditions for
the tenants and leaseholders, the communal domestic hot water and central heating
systems and other services to be upgraded and renewed including thermal installation,
to make the building warmer in winter and cooler in summer. It was a RBKC planning
requirement under their Policy Core Strategy CE1 that the refurbishment received a
BREEAM rating of ‘Very Good’. This was considered to be ambitious and would require
a substantial increase in the thermal installation by way of over cladding.

The regeneration works ultimately included:
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e Window renewal

e Thermal external cladding to the building

e New entrance lobby

¢ Communal decoration

e New communal heating system (with individual control)

¢ Hidden homes - seven new flats

e Relocation of boxing club, nursery, and office accommodation

e Fire safety and ventilation works

¢ Environmental enhancements
The proposals put forward by Leadbitter for the regeneration works were subsequently
considered to be unacceptable by reason of cost and quality and TMO was then invited
to put the work out to tender via the Official Journal of the European Union (OJEU)
arrangements.
The procurement exercise was conducted under independent consultant overview with
the benefit of Artelia Cost Consultant’s review of costings and quality. Based on their
findings, the contract for the work was awarded to Rydon as Principal Contractor.
Artelia reviewed and scored each of the tenders in full. They concluded that Rydon
offered the best balance in terms of quality and value for money. Rydon achieved an
overall score for quality assessment of 36.32 against the second best being Durkin at
31.22. As part of their review, Artelia also identified further savings which could be
made. One of which was to change the cladding material from zinc to aluminium.
The refurbishment work was a Design and Build contract meaning that all works were
to be designed and built by the Principal Contractor with support from its preferred

consultants.

Principal Members of the Project Team reporting to the Principal Contractor were
known to be:

Studio E Architect
Taylor Young Planning Consultant
Appleyards (later Artelia) Costs Consultant, Employer’s Agent and

CDM Co-Ordinator
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Churchman Landscape Architect

Curtins Structural Engineering Consultant
Max Fordham Services Engineers
Exova Warrington Fire Fire Engineers

The works themselves were conducted by Rydon, and their sub-contractors and
specialist advisers and all were co-ordinated by Artelia and their CDM co-ordinator.

TMO’s operational role was to monitor progress and budget in order to pay contractors
appropriate to the works completed and to report progress on budget to the TMO Board
and to RBKC.

TMO engaged a Clerk of Works from John Rowan and Partners to monitor the site work
and report upon progress and quality against budget and to report this to the TMO Board
and RBKC.
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